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Harmonization: A Need for EU Action on Consumer Credit? 
By Tanja Jørgensen1 

 

As in the consumer area in general, the objective of the internal market 
has been applied as a reason why there is an EU need for action regard-
ing consumer credit. Even though it is more than 25 years ago since the 
first Consumer Credit Directive harmonized aspects of the legislation in 
the Member States, cross-border activities are still extremely low. The 
achievement of the internal market depends on the consumers’ and the 
creditors’ overall incentives to cross-border activities, where harmonized 
aspects of the legislation are only an insignificant motivation. Despite a 
need for EU action may seem small, there is still a need for EU action, but 
with a different approach that considers the nature of consumer credit. 
This means a focus on preventing overindebtedness and ensuring finan-
cial stability as well as a high level of consumer protection in a financial-
ized and thereby more complex and globalised world.  

 
Key words: consumer credit, consumer protection, harmonization, internal 
market, financial stability, and overindebtedness. 
 
Introduction 
Cross-border activities are still largely absent in the consumer credit area,2 
although it is more than 25 years ago that the first Consumer Credit Di-
rective (CCD) harmonized certain parts of the legislation in the Member 
States to achieve the common market.3 Despite the fact that the second CCD 
from 2008 still aims to achieve the (now) internal market, cross-border ac-
tivities do not seem to have increased significantly in the last few years.4  

Consumer credit agreements relating to residential property are tradition-
ally not covered by the CCD. Even though it was recognized that consumers 
needed protection especially because of the considerable amounts in ques-
tion, it was assumed that the problems were specific, national provisions 
and practices were different, and such loans were not granted on the con-
sumer credit market.5 These assumptions indicate that the internal market 
may be even harder to achieve in this area. However, the Residential Prop-

 
1. Tanja Jørgensen, PhD, is an associate professor at Aarhus University in Denmark. In 2013 
she got the financial talent award for her research done in the consumer credit area.    
2. See recently: Special Eurobarometer by TNS Opinion & Social, Retail Financial Ser-
vices, Report no. 373, 8 (Brussels: 2012). 
3. Directive 87/102/EEC.  
4. Directive 2008/48/EC. The report on the implementation of the CCD 2008 states that ‘the 
take-up of cross-border consumer credit has not increased since the Directive entered into 
force’, see the European Committee on the Internal Market and Consumer Protection, A7-
0343/2012, litra f. See also the statistics below.   
5. COM(1979)69, point 2, explanation to Art. 2, and COM(1984)342, explanation to Art. 2. 
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erty Credit Agreements Directive (RPCD) from 2014 is also based on the 
objective of the internal market.6  

This raises the questions: Can the internal market for consumer credit be 
achieved? And is there a need for EU action regarding consumer credit?  
 
The objective 
Under the principle of conferral, ‘the Union shall act only within the limits 
of the competences conferred upon it by the Member States in the Treaties 
to attain the objectives set out therein’, see Article 5(2) in the Treaty on the 
European Union (hereinafter TEU). To the EU’s legislative powers are fur-
thermore attached the principles on subsidiarity and proportionality, see Ar-
ticle 5(3) and (4) TEU. In other words, the EU must pursue a legal objective 
(in this case the internal market), the means (in this case the CCD and the 
RPCD) must be suited to realize the objective aimed at and must not be 
more intrusive than necessary. To support this, legal acts under the EU shall 
state the reasons on which they are based, see Article 296 in the Treaty on 
the Functioning of the European Union (TFEU).  
 As in the consumer area in general, the objective of the internal market 
has been put forward as a reason why there is an EU need for action regard-
ing consumer credit; see the legal basis in the current Articles 114 and 115 
TFEU which reference to Article 26 TFEU. The objective does not only 
have historic reasons, but may have unseen consequenses today.  
 Consumer credit was together with door-to-door sale the previous focus 
for the EU’s consumer legislation in the economic area in the beginning of 
the 1980s. This focus was not suprising, when it is considered that consum-
ers in these areas, more than others, may feel a pressure to enter into a con-
tract and thus are more easily abused. More Member States therefore al-
ready had regulated these areas.  

Despite the establishment of the Consumers’ Consultative Committee in 
1973 and the programmes of the European Economic Community for a con-
sumer protection and information policy from 1975 and 1981, consumer 
protection was not introduced before the Maastricht Treaty on the European 
Union from 1992, as an independent objective in the past Treaty establish-
ing the European Community (ex Article 129A TEC).7 The most likely legal 
basis was the objective of the internal market in the Treaty. The CCD from 
1987 therefore had to find its legal basis in Article 115 TFEU (ex Article 
100 TEC). The Directive was adopted before Article 114 TFEU became part 
of the Treaty and thereby made decision-making easier. 

 
6. Directive 2014/17/EU. 10 Dec. 2013, the European Parliament adopted the RPCD.  
7. The European Commission established the committee on ruling no. 73/306/EEC with ref-
erence to the Treaty of Rome, Art. 2. See the policies in O.J. C 92, 2 ff. (25 Apr. 1975), and 
O.J. C 133, 1 ff. (3 Jun. 1981).  
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Even though consumer protection for 20 years has been an independent 
objective in the Treaty (now Article 169 TFEU with reference to Article 12 
TFEU), and a directive can seek its legality in several TFEU provisions, the 
legal basis used for both the CCD from 2008 and the RPCD from 2014 is 
still the objective of the internal market, see Article 114 TFEU (latest ex Ar-
ticle 95 TEC).8 The RPCD from 2014 illustrates that not much consideration 
is given to the fact that the Charter of Fundamental Rights of the European 
Union9 with the introduction of the Treaty of Lisbon changed from being in 
the nature of soft law into being part of the basis of the Treaty.10 Article 38 
in the Charter says that ‘Union policies shall ensure a high level of consum-
er protection’. Yet, it is simultaneously the way in which the EU wishes to 
achieve an internal market.  

In the EU, consumer protection and the internal market are united in the 
fundamental idea that through a common high level of consumer protection 
the internal market can be achieved. The wish for uniform rules explains 
why the objective of the internal market in Article 114 cannot only be the 
legal basis of minimum harmonization directives, but also of maximum 
harmonization directives, which cut off further national consumer protec-
tion, see below. If, instead, the objective had been consumer protection, fur-
ther national consumer protection would have been allowed, since Article 
169 TFEU can only be the legal basis for minimum harmonization direc-
tives. However, the internal market should still be considered, see Article 
169(2)(a) TFEU. 

The objective pursued – the internal market or consumer protection – 
does not only influence the form, but also the content of the legislation. 
From a tradional EU point of view, an internal market will create more 
competion to the advantage of the consumer through lower prices as well as 
to the economy (improved welfare). While a transparent market with com-
parable prices is considered more effective, it is no wonder that the main 
legislative means has been the duty to inform and especially to compare 
loans via the annualized percentage rate (APR). It is also one of the least in-
trusive means to the freedom of contract. This is also in alignment with the 
the principle of proportionality, according to which the content and form of 
Union action shall not exceed what is necessary to achieve the objectives of 
the Treaties, see Article 5(4) TEU. 

Consumer protection is traditionally a national objective with focus on 
the stronger commercial party’s opportunity to abuse the freedom of con-

 
8. At times, in a directive’s preamble a reference is made to Art. 169 TFEU (ex Art. 153 
TEC), which for example is the case in the Directive on Unfair Trading Practices 
(2005/29/EC).   
9. O.J. C 326, 391 ff. (26 Oct. 2012). In its original version, the charter was adopted coinci-
dently with the Treaty of Nice in 2000, see O.J. C 364, 1. ff. (18 Dec. 2000).  
10. Subsequently, it appears from Article 6(1) TEU.  
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tract against the weaker private consuming party. Creating fair contracts by 
e.g. prohibitions is therefore also used as a more intrusive means to the 
freedom of contract. This domestic and intrusive nature of consumer protec-
tion is one of the reasons why a higher degree of consumer protection is left 
to the national authority via minimum harmonization in Article 169 TFEU. 

In a modern context, consumer protection also seems to comprise a social 
protective role under which the consumer seems to be further protected 
against his/her own inappropriate choices (loss of welfare). In this case, it is 
not necessarily a question of abuse of the consumer. In regard of consumer 
credit, the social aim of protection is more explicit due to the inherent risk 
of overindebtedness, which differs from most other consumer transactions. 
Overindebtedness may also have macro effects to the financial stability. 
Such effects may become more severe due to the incresing financialization. 
The main legislative means is responsible lending, which among others pre-
vent consumers from taking up loans that will be difficult to repay. This 
seems contrary to facilitating lending and borrowing via an internal market. 

By being part of the economic rationale, the EU consumer credit legisla-
tion may be unable to completely manage the social aim of protection and it 
may also influence the financial stability in a negative way. Through har-
monization the EU directives may even prevent the Member States from ob-
serving this consideration.  
 The subsidiarity principle suggests that decisions are taken as close as 
possible to the citizen and in this case the national lawmakers, see Article 
5(3) TEU. Thus, Union action is only legitimate if an objective cannot be 
adequately achieved through national means. Regarding consumer protec-
tion, the starting point is that it is the individual Member State, which has to 
legislate on consumer protection.  
 Yet, certain values such as the internal market are best conducted jointly 
and substantiate the legislation of the union. However, when the objective 
of the internal market has been applied as a reason for an EU need for action 
within the consumer credit area, the legitimacy of the EU legislation de-
creases concurrently with the inability of achieving the internal market via 
this legislation.  
 
Harmonization  
By consumer credit as by other consumer directives harmonization is con-
sidered the mean of achieving the objective of the internal market.11 The ra-
tionale seems to be that the more uniform the legislation of the Member 
 
11. Actually, it was shown by the CCD 1987’s title that the Directive was ‘for the approxi-
mation of the laws, regulations and administrative provisions of the Member States concern-
ing consumer credit’. The CCD 2008 has a shorter title. It is merely ‘on credit agreements 
for consumers and repealing [the CCD 1987]’.  
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States, to a greater extent the internal market is achieved. More uniform sets 
of rules are considered to increase the consumers’ as well as businessmen’s 
incentive to cross-border activities. By this, the internal market becomes 
proportionel to a uniform legislation. Thus, it is no wonder that the Europe-
an focus has been on determining the scope of harmonization and thereby 
decide to which extent the national set of rules must comply with the di-
rective concerned and whether the Member States can adopt more extensive 
or supplementary national rules.  

The CCD 1987 was based on the principle on minimum harmonization. 
Consequently, with at view to a higher consumer protection the Member 
States could sustain or adopt more extensive provisions than those of the 
Directive, see Article 15. This implied some differences in the Member 
States’ rules and as these differences were considered to imply impediments 
to an internal market, the CCD 2008 is therefore based on the principle on 
maximum harmonization. To the extent that the Directive includes harmo-
nized provisions, the Member States cannot within national law retain or in-
troduce provisions which derogate from these provisions, see Article 22. In 
this respect, the Directive is an expression of a targeted maximum harmoni-
zation. 

The RPCD lays down provisions subject to maximum harmonization re-
garding pre-contractual information through the European Standardised In-
formation Sheet (ESIS) and the calculation of the APR. Taking into account 
the specificity of credit agreements relating to immovable property, the 
Member States are allowed to introduce more stringent provisions in those 
areas not clearly specified as being subject to maximum harmonization in 
order to protect consumers.12 

The CCD 2008 and partly the RPCD comply with the tendency existing 
during the recent years to apply the maximum harmonization rather than the 
minimum harmonization on conduct legislation. Maximum harmonization 
for example is seen in the Distance Marketing of Financial Services Di-
rective13, which the CCD 200814 tries to imitate and the RPCD15 supple-
ments, and in the Directive on Consumer Rights16. In connection with the 
drafting of the CCD 2008 the tendency of applying maximum harmoniza-
tion was expressed most clearly with the Commission. The tendency can ei-
ther be considered increased market integration, i.e. that the objective of the 
 
12. Directive 2014/17/EU, preamble 7, and Art. 2. See also in regard of harmonization de-
gree 2011/0062(COD), 10 Sep. 2013, text adopted by the European Parliament, partial vote 
at 1st reading/single reading. 
13. Directive 2002/65/EC. 
14. It especally applies to the field on the right of withdrawal, see the CCD 2008, preamble 
recital 34. 
15. RPCD, preamble recital 21. 
16. Directive 2011/83/EU. 
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internal market is met to an increasing extent, or as a new way of achieving 
a non-achieved objective on the internal market. 

 
Increased market integration?  
At a glance, maximum harmonization can be considered an expression that 
there is a wish for further integration on an achieved internal market by cre-
ating a higher degree of similarities between the provisions. This will be in 
accordance with the general scenario in which the internal market is an ex-
pression of a step-by-step proces. Thus, to a wide extent the objective of the 
internal market has had its content redrafted. The more the Europeanization 
process proceeds, the less national divergences seem tolerable. Hence, in 
line with the Europeanization, the Court of Justice of the European Union 
can be considered having intensified its attitude to national legislation, 
which can impede or complicate the market integration.17 Simultaneously, 
the European legislation seems partly to consolidate already (by means of 
minimum harmonization) adjusted areas, partly to contemplate legislation of 
further new areas.  

On an overall basis, at a European level it is considered that a step-by-
step market integration has taken place as to financial services. It appears 
from the wording of the objective of the internal market, where over time 
the contents have been changed. In the White Paper ‘Completing the Inter-
nal Market’ from 1985 financial services were a separate focus area. As to 
the objective of the internal market it is written that: ‘The liberalisation of 
financial services, linked to that of capital movements, will represent a ma-
jor step towards Community financial integration and the widening of the 
Internal Market’.18 According to the White Paper the objective was a com-
plete internal single market in 1992 at the latest.19 A newer wording on the 
objective of the Internal Market in connection with financial services is to 
‘consolidate dynamically towards an integrated, open, inclusive, competi-
tive, and economically efficient EU financial market’. The objective is ap-
parent from the White Paper on Financial Services Policy.20 The White Pa-
per can be regarded as an extension of the successful implementation of the 
five-year Financial Service Action Plan in 2005 and simultaneously corre-

 
17. Erling Selvig, EU’s finansmarkedslovgivning utviklingslinjer og samspill mellom of-
fentlig- og privatrettslige regler, in Kai Krüger & Rune Sæbø (eds.), Kreditretten i en 
EU/EØS-dimensjon 2004, 7 (Bergen: Det juridiske fakultet, Universitetet i Bergen, 
2005). 
18. COM(1985)310, point 101. 
19. Ibid point 1. 
20. COM(2005)629. The objectives have been compared in the summary. In the Green Pa-
per on Retail Financial Services in the Single Market, COM(2007)226, with a focus on con-
sumer protection, the issue how integration on the internal market can be further developed 
is discussed.  
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sponds with the Lisbon strategy’s elements on openness, competitiveness 
and financial efficiency.21  
 
A new way to achieve a non-achieved objective on the internal market?  
Even though today the consolidation of an integrated internal financial retail 
market is discussed, it still seems obvious to talk about an establishment of 
an internal market for consumer credit. If it were a well-integrated market, 
for example the interest level would adapt quickly among the Member 
States. However, this is not the case.22  

In their preamble, the CCD 1987 as well as the CCD 2008 are substanti-
ated almost equally. As mentioned, consumer credit was one of the early fo-
cus areas for the European consumer legislation. Consequently, it may won-
der why today there is no real internal market as to consumer credit, even 
though in principle the internal market was established in 1992. Already 
five years after the coming into force of the CDD 1987, the Commission re-
ported that the internal market for consumer credit lacked,23 and the prepara-
tion of the CCD 2008 is based on this report.24 Thus, the objective of an in-
ternal market and consumer protection remain unchanged since the first 
draft directive from 1979.25  

By applying the CCD 1987, a minimum harmonization of the field was 
chosen. The consideration in the preamble that ‘differences of law and prac-
tice result in unequal consumer protection in the field of consumer credit 
from one Member State to another’ does not seem to be solved through the 
Directive. The most important conclusion in connection with the investiga-
tion of the incorporation of the CCD 1987 in 1995 was that most Member 
States thought that the protection in the CCD 1987 should be improved. Re-
cital 3 of the preamble of the CCD 2008 refers to this survey, whereas to a 
considerable extent, the Member States had applied the minimum provision 
in Article 15 of the CCD 1987 and determined further provisions.26 The 
statement represented a paradox, since the initial objective was to uniform 
the Member States’ provisions on consumer protection.27 Thus, among the 
 
21. COM(1999)232. Mette Winther Løfquist, EU’s pengeinstitutlovgivning: Indsatsom-
råder, reguleringsmetoder og lovgivningsprocedure, 114 and 185 (Copenhagen: Jurist- 
og Økonomforbundets Forlag, 2008). 
22. See the study of Friedrich Heinemann & Martin Schüler, Integration Benefits on EU Re-
tail Credit Markets: Evidence from Interest Rate Pass-Through, in Paolo Cecchini et al. 
(eds.), The incomplete European market for financial services, 105 ff. (Heidelberg: Physica-
Verlag, 2003).  
23. COM(1995)117, point 11. Se also COM(96)79 and COM(97)465. 
24. See especially COM(2002)443, point 1.1, and the CCD 2008, preamble recital 2.  
25. COM(1979)69.  
26. COM(1995)117, point 11. 
27. Ibid point 12. 
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Member States a uniform legislation was only introduced up to the mini-
mum level; apart from the minimum level and in non-harmonized areas the 
Member States’ legislation remained non-uniform. 

The CCD 2008 can be considered an adjusted method (maximum harmo-
nization) to achieve the objective of the internal market as to consumer 
credit. The minimum harmonization of the CCD 1987 seems to be what the 
Member States could agree on to achieve the European objective of the 
common (today internal) market without undue interference with the na-
tional consumer protection. The diversity of the countries as to the legisla-
tion was exactly one of the reasons why there was a wish for a new con-
sumer credit directive. Nevertheless, it also seemed to be the obstacle to the 
implementation. National requests for further consumer protection can sub-
stantiate minimum harmonization. However, it can also substantiate that the 
CCD 2008 has been made narrower than originally suggested to enable 
maximum harmonization. 
 In the light of the history of the CCD and that minimum harmonization 
has been perceived inadequate to achive the intermal market, it may wonder 
why the RPCD primarily uses minimum harmonization, see the RPCD Arti-
cle 2. Recital 2 of the preamble of the RPCD emphasizes even that ‘[t]here 
are substantial differences in the laws of the various Member States’ and 
that ‘[s]uch differences create obstacles that restrict the level of cross-border 
activities on the supply and demand sides, thus reducing competition and 
choice in the market, raising the cost of lending for providers and even pre-
venting them from doing business’. The need for EU action is also in recital 
82 framed as ‘[a]ction by Member States alone is likely to result in different 
sets of rules, which may undermine or create new obstacles to the function-
ing of the internal market’. The rationale is (of course) in accordance with 
the principle of subsidiarity as set out in Article 5 TEU, and when the ‘Di-
rective does not go beyond what is necessary in order to achieve that objec-
tive’, minimum harmonization may seem in accordance with the principle 
of proportionality. However, one may either wonder why maximum harmo-
nization has been necessary in the CCD 2008, or why the choise of mini-
mum harmonization in the RPCD is explained in recital 7 as follows: ‘is 
necessary in order to avoid adversely affecting the level of protection of 
consumers relating to credit agreements in the scope of this Directive’ and 
the ‘specificity of credit agreements relating to immovable property and 
why differences in market developments and conditions in Member States, 
concerning in particular market structure and market participants, categories 
of products available and procedures involved in the credit granting process’ 
should be taken into account. Despite theese rationales in regard of the in-
ternal market, the actual rationale seems to be that the RPCD was created 
‘[i]n view of the problems brought to light in the financial crisis and with a 
view to ensuring an efficient and competitive internal market which con-
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tributes to financial stability’, see recital 3. The standards of responsible 
lending in the RPCD and the preparatory work support this.28  

 
Can an internal market be achieved? 
A recent Eurobarometer report on retail financial services as part of the Eu-
ropean internal market concludes that ‘cross-border activity in this area is 
extremely small’.29 94 % of the respondents had never bought a financial 
product in another Member State and 80 % would not consider doing this in 
the future.30 The consumer intertia seems even stronger regarding credit. A 
negligible number (nearly 0 %) of the people interviewed had purchased a 
mortgage or a personal loan in another Member State.31 Only 3 % would 
consider taking up a mortgage in another Member State and only 2 % a per-
sonal loan.32 

Whether an internal market and increased cross-border consumer credit 
can be achieved by the maximum harmonization method in Article 22 of the 
CCD 2008 is consequently not a matter of course. Just like the whole expla-
nation ‘that cross-border consumer credit only to a very limited extent is a 
reality’ is unlikely to be that the CCD 1987 is a minimum directive. The 
achievement of the internal market depends on the consumers’ and the cred-
itors’ incentive to cross-border activities. Without an incentive there is no 
internal market. 

 In the CCD 1987 the focus was especially on increasing the consumers’ 
incentive to raise loans in other Member States by making the market trans-
parent to the consumer by way of the duty to provide consumers detailed in-
formation as a protective measure. Furthermore, the CCD 2008 implicit fo-
cuses on increasing the consumers’ as well as the lenders’ incentive by en-
suring that the consumers to a wide extent benefit from the same protection 
in the Member States. Other protective measures as for example the right of 
withdrawel has thus gained further ground in the Directive’s text.  

Even though in the following the parties are referred to as the consumer 
and the lender, respectively, it is in itself a point that consumers and lenders 

 
28. See especially, COM(2011)142, preamble recital 44, and Explanatory Memorandum, 
point 3. 
29. Special Eurobarometer, supra n. 2, at 8. See for example also: DG Health and Consumer 
Protection by GHK: Establishment of a Benchmark on the Economic Impact of the Consum-
er Credit Directive on the Functioning of the Internal Market in this Sector and on the Level 
of Consumer Protection, Final Report, 6 (2009): ‘It was found that evidence on the perfor-
mance of the single consumer credit market (particularly cross border trade) and consumer 
protection is largely absent at present’. 
30. Special Eurobarometer, supra n. 2, at 8, 28 and 33. 
31. Ibid at 29 f. 
32. Ibid at 33 f. The data is nearly the same for credit cards, but these will not be mentioned 
specifically in the following. 
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constitute two non-homogenious groups, (also) when the objective of the in-
ternal market must be achieved. The effort is complicated by the fact that 
varying circumstances often require a segmentation of the two groups.  

 
The consumer – incentive   
a. A prerequisite for the consumer’s cross-border activities is the consum-
er’s ability and will by way of lender shopping to achieve a more attractive 
loan in another Member. Lender shopping is beneficial to the consumer as 
well as to the competition. However, it requires that the market is transpar-
ent to the consumer in order for the consumer to compare the lending condi-
tions. Consequently, regarding consumer credit the professionel’s duty to 
provide consumers information is, like in other consumer circumstances, the 
most applied protective measure of the legislation. This is also due to the 
fact that the obligation usually affects less the parties’ freedom of contract 
than other measures do.  

By the introduction of the CCD 1987 and the amendment Directives from 
1990 and 1998, the internal market should already to some extent be a reali-
ty as the consumers were guaranteed comparable information on especially 
lending conditions.33 The APR constitutes the basic standard of references 
for loans and together with the Directives it has been in focus for decades. 
Thus, the APR was already maximum harmonized and was calculated 
equally in the Member States upon the implementation of the CCD 2008.34 
The fact that the Member States by way of the minimum harmonization in 
other fields to some extent could determine further requirements on infor-
mation and other protection, does not in itself seem to have provided the 
consumers from raising credit in another Member State.  

The CCD 2008 makes it easier to compare credit terms when the condi-
tions via the Standard European Consumer Credit Information form are laid 
down equally prior to the signing of the agreement. Even though it makes 
the information more clear, a recent study indicates that four out of ten, who 
have taken out a personal loan, chose the first loan product they saw.35 This 

 
33. Directives 90/88/EEC and 98/7/EC.   
34. From the Directive 98/7/EC, preamble recital 1, it appears that: ‘Whereas it is desirable, 
in order to promote the establishment and functioning of the internal market and to ensure 
that consumers benefit from a high level of protection, that a single method of calculating 
the annual percentage rate of charge for consumer credit should be used throughout the 
Community’. Consequently, it may be surprising that regulatory options exist in connection 
with the APR in the CCD 2008; see in this respect Art. 4(1 and 2), Art. 6(2) and Art. 10(2) 
on the indication of the APR on advertising, in the credit agreement and prior to the conclu-
sion of certain credit agreements including overdraft facilities. Simultaneously, as a measur-
ing instrument the APR (still) carries uncertainties.  
35. Even though one in five of people with a mortgage bought the first product they found, 
the mortgage market is still very local. The highest numbers of mortgage holders are seen in 
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suggets that there are consumers that neither can, nor need or will pursue in 
lender shopping. When national lender shopping is a challenge, cross-border 
lender shopping is an even larger challenge.  

There are several reasons for limited lender shopping. The volume of in-
formation has not decreased by the CCD 2008. The most important infor-
mation is at risk of being lost in an information overload when for example 
up to 22 compulsory piece of information must be stated in the agreement, 
the lender can attach further information and the consumer receives other 
information in connection with distance selling or a consumer good bought 
on credit. Nor is the comparability increased due to lacking existence of 
portals of price comparison in an EU context which help the consumers 
comparing loans across geographic borders. Consequently, a consumer must 
contact potential lenders himself in other Member States.     

Cross-border credit is hardly increased considerably by the fact that via 
the maximum harmonization in the CCD 2008, equal compulsory infor-
mation regarding national law must be given in a number of cases. The uni-
formity only applies to information which follows of the duty stipulated in 
the Directive. The national languages in which the information is provided 
are continuously different. The key information APR is illustrative in this 
respect. In spite of ‘it is desirable that consumers should be able to recog-
nize the terms used by different Member States to indicate the “annual per-
centage rate of charge”’, see recital 10 of the preamble to the amendmend 
Directive from 1998, the statements on the APR of the CCD 2008, Article 
3(i) in the official language versions, are in overall terms quite incommen-
surable: 

 
Bulgaria: годишен процент на разходите 
Czech Republic: roční procentní sazbou nákladů 
Denmark: årlige omkostninger i procent 
Estonia: krediidi kulukuse aastamäär 
Finland: todellisella vuosikorolla 
France: taux annuel effectif global  
Germany: effektiver Jahreszins 
Greece: συνολικό ετήσιο πραγµατικό επιτόκιο 
Hungary: teljeshiteldíj-mutató 
Italy: tasso annuo effettivo globale 
Latvia: gada procentu likme 
Lithuania: gada procentu likme 
Malta: rata ta' imposta perċentwali fis-sena 
The Netherlands: jaarlijks kostenpercentage 
Poland: rzeczywista roczna stopa oprocentowania 
Portugal: Taxa anual de encargos efectiva global 
Romania: dobânda anuală efectivă 
Slovakia: ročná percentuálna miera nákladov 
Slovenia: efektivna obrestna mera 
Spain: tasa anual equivalente 

                                                                                                                             
the Netherlands (53 %) and Denmark (48 %) and the lowest numbers occur in Lithuania (1 
%) and Bulgaria (2 %), see Special Eurobarometer, supra n. 2, at 12 and 65. 
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Sweden: effektiv ränta 
United Kingdom: annual percentage rate of charge. 

 
b. As mentioned, the EU’s focus on the consumer credit area is not only by 
way of the information duty to promote lender shopping. To a far higher ex-
tent than the CCD 1987, the CCD 2008 is based on the thought that if the 
consumer benefits from the same protection in other Member States, the 
consumer’s incentive to raise a loan in another Member State is increased. 
In parallel with this, the lender’s incentive is also increased when it con-
cerns uniform legislations within the Member States, see below.  

However, an internal market for consumer credit is hardly achieved only 
through the CCD 2008’s maximum harmonization of specific rights and du-
ties. Generally, in 2011 only two per cent of the European consumers could 
answer questions on their rights of withdrawal, guarantees and protection 
from unfair commercial practices correctly.36 The limited lender shopping in 
national as well as European respect in the consumer credit area may be due 
to a basically lacking knowledge of the APR’s importance and the applica-
tion in this respect – including the possibility of raising a loan in another 
Member State. Even though the financial literacy can be increased, it will 
especially be beneficial to the already rational consumers and not to the irre-
sponsible consumers who may already be undertrained.37 It is, however, the 
latter group that needs most financial learning. Not all consumers have (or 
can obtain) the same high financial capability. As an example, a recent Eu-
ropean study shows that respondents with a relatively low level of education 
are the least likely to consider purchasing financial products abroad, and a 
Danish study of young people’s borrowing shows that the so-called ‘non-
academic-oriented young people’ characterize the group of financially weak 
young people who raise expensive consumer loans.38 

If the consumer has no knowledge of his/her statutory protection, the 
consumer’s confidence that he/she is protected will carry greater weight 
than the legislation’s real protection. A recent report indicates that overall 
58 % of the consumers feel adequately protected by existing consumer pro-
tection measures.39 Thus, different national legislation is not the only reason 
why cross-border consumer credit is limited.  

 
36. COM(2012)225, point 3.3, and Consumer Empowerment survey, Eurobarometer no. 342 
(Brussels: 2010). 
37. Gail Pearson, Financial Literacy and the Creation of Financial Citizens, in Michelle 
Kelly-Louw et al. (eds.), The Future of Consumer Credit Regulation, 27 (Hampshire: Ash-
gate Publishing, 2008).   
38. Special Eurobarometer, supra n. 2, at 37, and Penge- og Pensionspanelet, Unges for-
brugslån og opsparing, report, 6 (Copenhagen: 2008). 
39. Flash Eurobarometer by TNS Political & Social, Consumers’ attitudes towards cross-
border trade and consumer protection, report no. 332, 75 ff. (Brussels: 2012). 
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c. It is true that the CCD 1987 and the CCD 2008 seek to promote a cer-
tain social activity, but it is the societal conditions which decide whether the 
activity is actually promoted. Apart from different legislation, cross-border 
consumer credit can also be impeded by geographical and cultural barriers. 
Borrowers often prefer to raise loans locally and in their own language in-
stead of perhaps travelling to another Member State in order to raise a loan 
which is a bit more attractive.40 Often, the personal tie and the trust in the 
well-known bank is a crucial factor.41 The consumer’s habits regarding 
choise of lender and the access of being granted a credit can be a contributo-
ry factor. Simultaneously, raising loans is not customary in all Member 
States. This is demonstrated by the great difference in the individual house-
holds’ average use of credit in the individual Member States.42  

Even though the above circumstances paint a negative picture of the con-
sumer’s incentive to raise a credit across borders, the area has a potential for 
further development. The monetary standard is the same in most Member 
States and a borrower can have a loan paid out in his/her own country’s cur-
rency. Futhermore, the common currency removes the foreign exchange risk 
among the eurozone countries and makes it easier to compare prices.43 To 
some extent, geographical and linguistic barriers will be destructible by way 
of the technological development of distance communication means. For 
example the internet makes it possible for the consumer to borrow locally 
(in his own house) as well as in his own language. Equally, the internet fa-
cilitates the access for foreign lenders to provide services to consumers 
across borders. In this respect, lending is particularly suitable as a financial 
service due to its intangible character. Distance selling and e-commerce 
seem to form the cornerstones of the achievement of the internal market as 
to consumer credit.  

However, the achievement of cross-border consumer credit does not seem 
to be the most obivous future development. Even though shopping via the 
internet continues to grow throughout the EU, a large number of EU con-
sumers still make their cross-border purchases face-to-face and when they 
purchase online, it is more likely from local providers.44 The reasons why 
citizens do not buy financial products in other countries tend not to be tan-

 
40. Personal loans were purchased directly from the provider face to face by 76 % of the re-
spondents and by 64 % of people with a mortgage product in Special Eurobarometer, supra 
n. 2, pp. 44 f. 
41. The European Parliament’s assessment in the second White Paper to the CCD 2008, A5-
0224/2004, point 3.   
42. COM(2005)483, point 4.1. 
43. Ibid point 2. 
44. See for example Flash Eurobarometer by TNS Political & Social, Consumers’ attitudes 
towards crossborder trade and consumer protection, report no. 358, 5 (Brussels: 2013), and 
Special Eurobarometer, supra n. 2, at 8. 



Tanja Jørgensen. Consumer Credit 

 14 

gible barriers such as language or consumer rights. The recent study men-
tioned above concludes that it is rather the lack of perceived need or the 
perception that everything can be purchased at home that hinders an internal 
market. The study therefore states: ‘Given the strong levels of consumer in-
ertia seen in the retail financial sector even at a national level, communi-
cating to people the benefits of cross-border purchasing will be a considera-
ble challenge’.45 

 
The main reasons, why people do not purchase financial products in other EU countries, seem to be 
of a non-legal character. The reasons the study mentions is: ‘[Consumers] feel they can already ac-
cess everything they need in their own country… (32%) … Around a quarter of the respondents 
(23%) say they prefer to buy financial products from their own country, while 21% of the people 
say they do not have the clear information they would need in order to make an investment deci-
sion. Around one person in five (18%) say they are put off by not knowing their rights in case of 
problems, and 17% cite the language barrier as their reason for not buying financial products in dif-
ferent countries.15% say they are worried about fraud or crime – the same proportion say that they 
prefer to buy things face to face and that they would find buying financial products overseas too 
complicated or difficult. 10% of the respondents say they do not need to buy financial products in 
other Member States because they already have enough products of this kind, while 8% say they do 
not know how to purchase financial products in other countries. 5% say that it is more expensive to 
buy this kind of product in another country, while 5% say there is less consumer protection in other 
Member States. Just 2% say they think that some sellers or providers would refuse them because 
they live in another country.’46 
 

The lender – incentive  
In parallel with the consumer’s confidence to enjoy the same protection in 
other Member States the lender’s knowledge of uniform set of rules in the 
Member States can be considered a prerequisite of his/her cross-border ac-
tivities. The fundamental thought is that if a uniform set of rules as to con-
sumer protection in the form of the CCD 2008’s provision exists, the lender 
does not have to make him-/herself acquainted with the Member States’ di-
verse set of rules. Administrative and (other) financial burdens will be re-
duced.    

However, the legislation does not meet this prerequisite. The European 
legislation does not comprise the entire consumer credit area. The CCD 
2008 harmonizes only certain aspects of consumer credit. Thus, in the 
Member States further legislation may apply to fields which fall outside the 
scope of the Directive’s harmonized provisions. To a wide extent, the lender 
must continuously make him-/herself acquainted with these different set of 
rules. As an example, the CCD 2008 does not include provisions on debt en-
forcement. The access to collect a defaulted credit agreement seems not to 
be an unimportant criterion to the lender who contemplates to grant a credit 
in another Member State.  

The fact that the lender must undergo different national law structures 
and supervisory rules is furthermore not the only reason why the lender’s 
 
45. Special Eurobarometer, supra n. 2, at 8. 
46. Ibid p. 38 f. 
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incentive to provide services to consumers across borders may be limited. In 
addition, every single national market has its own structure and consumer 
behaviour.47 It requires knowledge of these circumstances by the lender who 
wants access to a market in another Member State. The consumer protec-
tion’s significance to promote cross-border commercial relations thus 
should not be overestimated.48 

Especially in the mortgage credit field special circumstances are often 
apparent in the individual Member States. This implies that the market for 
mortgage credit especially is and will be a national market. The fact that so-
cietal interest especially has been applied within the mortgage credit field as 
a defence of national restrictions seems to be an expression that an internal 
market for mortgage credit will hardy become a reality in the decades to 
come.49 In addition, generally it can be difficult to force one’s way into a 
market with established actors in another Member State. Rob Dixon so 
states: ‘Success in the mortgage market is far more dependent upon an es-
tablished customer base, and good name awareness, reputation, and distribu-
tion network than success in other markets is’.50 To a great extent, the 
RPCD rather seems to be a reaction to the financial crisis than the wish for 
achieving an internal market.51  

A number of surveys made on behalf of the European Commission show 
that diverse consumer legislation in the Member States only constitutes one 
of several factors which generally can restrain professionals from carrying 
out cross-border activities.52 Other factors to be mentioned is the uncertainty 
connected to the dispositions, potentially higher costs of the risk of fraud 
and non-payment, higher costs due to distance, and restrictions on cross-
border sales imposed by manufacturers or suppliers. Add to this, extra costs 
from language differences, different consumption habits, cross-border de-
livery, after-sales service, resolving cross-border complaints or disputes, 
and compliance with different national tax legislations and other legislation. 

 
47. The European Parlamentet, supra n. 41.   
48. Id.   
49. Possibly there will be a market in connection with purchase of holiday homes, for exam-
ple when a German buys a (holiday) home in France.  
50. Rob Dixon, Banking in Europe. The Single Market, 81 (London: Routledge, 1991).    
51. See COM(2011)142, Explanatory Memorandum, point 1. 
52. See especially Flash Eurobarometer by the The Gallup Organization: Retailers’ attitudes 
towards cross-border trade and consumer protection, Analytical report no. 359 (Brussels: 
2013); Retailers’ attitudes towards cross-border trade and consumer protection, Analytical 
report no. 300 (Brussels: 2011); Business attitudes towards enforcement and redress in the 
internal market, Analytical report no. 278 (Brussels: 2009); Business attitudes towards 
cross-border sales and con sumer protection, Analytical report no. 224 (Brussels: 2008); 
and Business attitudes towards cross-border sales and consumer protection, Analytical re-
port no. 186 (Brussels: 2006). 
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The investigations focus on retailers, however, to a wide extent, the consid-
erations can be transferred onto consumer credit. Actually, in this respect 
consumer credit is to a wide extent suitable for cross-border activities as a 
limited ’service’ exists after the conclusion of the agreeement (an example 
of a subsequent service could be account statements in connection with an 
overdraft facility) and extras in connection with cross-border delivery seem 
more limited as the delivery could consist in an account transfer.     

All together, an increased harmonization of the Member States’ legisla-
tion will be able to contribute to increasing lenders’ cross-border activities.53 
However, continuously practical barriers in excess of the above-mentioned 
will exist. As an example, consumption habits and (more rarely mentionned) 
habits among lenders and other professionals may imply that the internal 
market for consumer credit will hardly fully become a reality within the 
next decades. 

  
A survey in 2006 from the retail area showed for example that a quarter of the interviewed retailers 
were not at all interested in cross-border trade.54 Six years later retailers are still more likely to be 
selling only to consumers in their own country.55 Whether the lack of interest is due to incorrect 
perceptions or the fact that the activity is intentionally targeted at minor parts of the market are not 
mentioned.   
 

A need for action?  
As the stated primary objective of both the CCD 2008 and the RPCD, the 
internal market shall comprise an area without internal frontiers in which 
the free movement of (here) financial services and capital, see Article 26(2) 
TEUF. It can be considered ‘the elimination of all obstacles to trade in order 
to merge the national markets into a single market bringing about conditions 
as close as possible to those of a genuine internal market’.56  

Whether the CCD 2008 and the RPCD are suited to realize the objective 
aimed or not, depends on the reason why the consumer credit market is of-
ten a local market.57 The national legislation is stated here as the key imped-
 
53. As obstacles to cross-border trade development, retailers mention costs of compliance 
with different consumer protection rules and contract law (41 %), and potentially higher 
costs of fraud and non-payment (41 %), see Flash Eurobarometer, no. 359, ibid, p. 5. There 
does not seem to have been a significant change since 2006, at which time the attitude 
among the retailers was that there will be an increased cross-border activities (43 % – hereof 
28 %, who think that the activities will increase a bit, and 15 % who think it will increase 
significantly), see Flash Eurobarometer, no. 186, ibid, at 3 og 44.  
54. Flash Eurobarometer, no. 186, supra n. 52, at 3 and 26 ff. 
55. Flash Eurobarometer, no. 359, supra n. 52. 
56. Case 299/86, Criminal proceedings against Rainer Drexl, ECR 1213, para. 24 (1988) 
with reference to Case 15/81, Gaston Schul Douane Expediteur BV v Inspecteur der Invoer-
rechten en Accijnzen, Roosendaal, ECR 1409 (1982).  
57. That the consumer credit market is often a local market is stated in the European Parla-
mentet, supra n. 41.   
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iment to the internal marked.58 For more than 25 years, the internal market 
has not been successfully achieved and the prospects for the achievement 
through the CCD 2008, which now maximum harmonizes some of the pro-
visions, are not good. There is still a breeding ground for different legisla-
tion as the Member States in a variety of fields have the possibility of keep-
ing or introducing nationally initiated provisions. Furthermore, a harmoni-
zation only increases the law similarities among the Member States.  

Already prior to the European influence, the Member States’ legislation 
had a number of similarities. There seems to be a national consensus on cer-
tain basic norms. For example, there is widespread consensus within the le-
gal profession in Europe as to what is in accordance with fairness and equi-
ty.59 National equalities may also be due to a co-operation on legislation 
among the Member States; for example in the Nordic countries the contract 
acts, and the previous acts on hire purchase and conditional sale have a 
common background. Or that the legal profession of one Member State was 
inspired by the legislation in another Member State; thus, if one restricts 
oneself to looking back only 100 years, in a Nordic context, the law in other 
Nordic countries and other foreign law, especially German law, have had an 
influence.60 Through this, a certain legislation was tested in one Member 
State before it was possibly adapted to the circumstances in another Mem-
ber State. This did not only imply a certain law similarity among the coun-
tries, however, it also allowed for the national differences as, among other 
things, the differences in society and culture might imply. The European 
legislation does not necessarily have the same advantage, where the quality 
of the CCD 2008 bears the impression of being a compromise solution.61 
Now, the different sets of rules in the CCD 2008 and the RPCD furthermore 
have to interact in practise. Many Member States have implemented the 
CCD 2008 in legislation that also covers loans for recidential property. 

The national legislation is not necessarily the only explanation that de-
mand and supply of cross-border credit are limited. As indicated, other than 
legal impediments also financial impediments and the consumers’ as well as 

 
58. See especially the CCD 2008, preamble recital 4.  
59. Ole Lando, Billighed og redelighed som retlig standard, Ugeskrift for Retsvæsen, 413, 
418 (1998).  
60. As to property law within the last 100 years, see for example Göran Millqvist & Annina 
H. Persson, Förmögenhetsrätten under de senaste hundra åren och där bortom – några 
spridda nedslag, Juridisk Tidskrift (JT) jubileumshäfte, 88 ff. (2007). 
61. Especially due to disagreements between the European Commission and the European 
Parliament the CCD 2008 has been relatively slow to arrive. The Commission had to change 
its extensive first draft directive from 2002 (COM(2002)443), after the Parliament gave an 
opinion in 2004 on the proposal (A5-0224/2004). In both 2004 and 2005 (COM(2004)747 
and COM(2005)483), the Commission draw up amended draft directives.  
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the lenders’ behaviour and preferences limit the integration on the market.62 
Indeed, legal impediments, as for example different legislation in the Mem-
ber States, and financial impediments, as for example the need to adapt 
products, can be decreased at a European level. In contrast, it seems particu-
larly difficult to change the consumers’ behaviour and preferences.  

Paradoxically, under the CCD 2008 the EU states that national legislation 
is a crucial impediment to the internal market of consumer credit while the 
consumers’ behaviour and preferences in other contexts is the key explana-
tion why the demand and supply of cross-border credit is limited. For ex-
ample, in a Green Paper on Retail Financial Services in the Single Market, 
the Commission states:  

 
'Despite the increased mobility of the population and the growth of cross-border retail financial 
service provision (including through direct channels such as the Internet)[…], most consumers still 
opt for products distributed locally through branches, subsidiaries, and intermediaries[…].’63  
 

As to the field of mortgage credit, in a White Paper on the integration of EU 
mortgage credit markets, the Commission in 2007 stated that:  

 
‘Limits to the potential for integration should however be acknowledged. The influence of factors 
such as language, distance, consumer preferences, or lender business strategies cannot be underes-
timated. However, other factors, which prevent the conduct of business or substantially raise the 
cost of business for offering or taking out a mortgage credit in another EU Member State, can be 
addressed by appropriate policy initiatives. 

The Commission recognises that consumers predominantly shop locally for mortgage credit and 
that the majority will probably continue to do so for the foreseeable future. The integration of EU 
mortgage markets will therefore be essentially supply-driven, in particular through various forms of 
establishment in the Member State of the consumer.’64 

 
In 1997, today’s RPCD-exempted areas were regarded as the cause of the 
lack of the internal market: 
 

‘The financial industry has recognised that the Single Market for mortgage credit is still at an em-
bryonic stage of development. It believes that this is due to differences in the treatment of taxes, 
differences in subsidy arrangements and in national laws on property. Furthermore, it is generally 
recognised that any action to enhance consumer protection will not of itself remove such obsta-
cles.’65 

 
Despite the considerations above, the inescapable conclusion is that uniform 
provisions within the Member States may contribute to increasing cross-

 
62. COM(2007)226, points 8 and 9. 
63. Ibid point 9. In the footnotes, a reference is made to an analysis made in the UK, which 
indicated that more than 50 % of the internet users carried out their banking business on the 
internet (16.9 million individuals), and to Eurobarometer 230: Public Opinion in Europe on 
Financial Services, August 2005. See also the European Parliament, supra n. 41.   
64. COM(2007)807, point 2. 
65. COM(1997)309, litra f. 
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border activities. Article 114 TFEU can thus be the legal base of the, in the 
main, maximum harmonized CCD 2008. However, the legitimacy of the 
CCD 2008 seems lesser, when the internal market seems hardly fully to be-
come a reality within the next decades. The internal market may also require 
something else than legislation in order to be able fully to catch fire; for ex-
ample through the technological development, cross-border consumer credit 
will probably become more widespread. By way of illustration, the whole-
sale market is considered achieved. 

The RPCD’s legal base in Article 114 TFEU seems to be vaguer than by 
the CCD 2008. As a reaction to the financial crisis, the RPCD’s main focus 
seems to be financial stability, including consumer detriment. The internal 
market is a seemly less dominant objective and thereby ancillary to the 
greater objective of financial stability.66  

As a measure adopted on the basis of Article 114 TEUF, the RPCD, 
compared with the Tobaco-case, ‘must genuinely have as its object the im-
provement of the conditions for the establishment and functioning of the in-
ternal market’, and a ‘mere finding of disparities between national rules and 
of the abstract risk of obstacles’ are not sufficient as a legal basis.67 Even 
though the RPCD as mentioned states that ‘[a]ction by Member States alone 
is likely to result in different sets of rules, which may undermine or create 
new obstacles to the functioning of the internal market’ and despite of the 
negative experience with minimum harmonization from the CCD 1987, 
flexibility and discretionary powers are in the RPCD still left to the Member 
States to a large extent, since ‘targeted provisions can accommodate the di-
versity that exists in the EU’s mortgage markets’.68  

The internal market already seems particularly difficult to achieve for 
credit agreements relating to residential property. It is recognized that ‘the 
structure of housing markets and mortgage markets differs throughout the 
EU’ and that ‘lack of consumer awareness of what exists elsewhere’ could 
be a reason why ‘EU consumers continue to predominantly shop locally 
though for their mortgage credits’.69 The measures of protection do not di-
rectly address this. Instead they focus on responsible lending and credit in-
termediaries, and thus focus on financial stability and the lessons taught 
from the subprime-crisis.  
 
66. Compare for example with Case C-155/91, Commission of the European Communities v 
Council of the European Communities, ECR I-939, para. 19 (1993). 
67. Case C-376/98, Federal Republic of Germany v European Parliament and Council of 
the European Union, ECR I-8419, para. 84 and 86 (2000). 
68. The RPCD, preamble recital 82, and COM(2011)142, Explanatory Memorandum, 
point 3. See also, the RPCD, preamble recitals 2 and 7. Leaving the Member States’ flex-
ibility is of course in accordance with the subsidiarity principle and the proportionality 
principle, but if the Commission will be empowered to adopt delegated acts in accord-
ance with Article 290 TFEU, it will tighten the EU legislation. 
69. COM(2011)142, Explanatory Memorandum, point 3. See also COM(2007) 807, point 2. 



Tanja Jørgensen. Consumer Credit 

 20 

The RPCD illustrates a second shift in the stategy in regard of mortgage 
credit, where the internal market now has become the way of creating finan-
cial stability, which makes the legal base in Article 114 TFEU vaguer. The 
first shift was in the White Paper on the Integration of EU Mortgage Credit 
Markets from 2007, where the Commission recognised that the lack of con-
sumers’ cross-border demand would probably continue to do so for the fore-
seeable future; instead the integration of EU mortgage markets should be 
essentially supply-driven, in particular through various forms of establish-
ment in the Member State of the consumer.70 Even though the subprime cri-
sis and financial stability are mentioned in the White Paper, the main focus 
in on creating an internal market.  

Today the internal market, consumer protection, and financial stability, 
seemingly in the RPCD are mixed together and viewed as the same objec-
tive, regardless of that they are different objectives that interacts together. In 
regard of consumer protection and the internal market, it is for example 
stated in recital 6 in the preamble of the RPCD that:  

 
‘This Directive should […] develop a more transparent, efficient and competitive internal market, 
through consistent, flexible and fair credit agreements relating to immovable property, while pro-
moting sustainable lending and borrowing and financial inclusion, and hence providing a high level 
of consumer protection.’  

 
Focusing on consumers in the RPCD, it is neglected that irresponsible lend-
ing to enterprises also impact financial stability. The White Paper from 
2007, upon which the RPCD is originally based, indirectly illustrates the 
differences between the internal market and financial stability:  

 
‘The Commission recognises the fact that many of the rules which restrict the offering of certain 
products on a cross-border basis have been designed to protect consumers and/or preserve financial 
stability. The problems which occurred recently on the US sub-prime market serve as useful re-
minders of the importance of not taking undue risks with these crucial public policy objectives. The 
Commission wishes nevertheless to explore ways through which greater product diversity can be 
combined with strong consumer protection and adequate financial stability.’71 
 

Integrating the internal market may as ealier mentioned actually impact the 
financial stability. Even though the Commission in the White Paper states 
that mortgage credit markets represent a significant part of Europe’s econ-
omy,72 the negative macro consequenses are not taken into consideration. 
Instead the White Paper emphasizes that it is not a response to the financial 
turmoil that originated from problems in the US sub-prime market. Despite 
tranferring risk away from the lenders was a major factor in the subprime 
crisis, the Commission states:  
 

 
70. COM(2007) 807, point 2. 
71. Ibid, point 3.2. 
72. Ibid, point 1. 
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‘The aim should be to facilitate, and not restrict, the development of a wide range of mortgage 
funding instruments. The use of funding techniques that transfer the risk of mortgage loans away 
from the originating mortgage lenders to the capital markets provides benefits in terms of risk di-
versification and funding costs.’73 

 
To summerize, the objective of the internal market does not seem to be the 
most appropriate. This calls for a discussion of a more clear need for EU ac-
tion that is suitable in regard of consumer credit. It would for example not 
have been convincing if the legal basis of the RPCD in Article 114 TFEU 
had been justified by the fact that financial stability may be seen as a pre-
requisite for the achievement of an internal market in general or, at least, 
prevent future obstacles.  

 
Perspective 
Cross-border activities are still extremely low, albeit consumer credit legis-
lation in the Member States has been harmonized for more than two dec-
ades. A uniform set of rules on consumer credit protection in EU will not, in 
general, correspond with the achievement of the internal market. Even 
though such rules may have a minor impact on cross-border activities, con-
sumers and lenders are driven by other incentives. A need for EU action 
therefore seems small regarding the traditional objective to achieve the in-
ternal market via a common degree of consumer protection. 

However, in a modern context EU action may still be needed, but with a 
different approach that considers the nature of consumer credit. First, it can 
be argued that there should be a common high level of consumer protection 
in a financialized and thereby more complex and globalised world. This 
may especially be argued regarding consumer credit, which differs from 
other consumer transactions due to the risk of overindebtedness, when tak-
ing up a loan. Secondly, from a macro economic point of view, credit trans-
actions can affect financial stability, which also indicates a need for com-
mon action. In fact, the traditional approach in achieving the internal market 
may harm consumer protection, the prevention of overindebtedess and fi-
nancial stability: 

Consumer protection may be less when the objective of achieving the in-
ternal market via maximum harmonized rules cuts off further consumer pro-
tection in the Member States. If consumer protection was the predominant 
objective, minimum harmonization would enjoy much greater focus; see 
this requirement in Article 169 TFEU.  

The risk of overindebtedness is almost overlooked in the CCD 2008, 
where overindebtedness is only briefly mentioned in the preamble.74 While 

 
73. Ibid, point 3.1. 
74. Neither the prevention of overindebtedness nor the ensuring financial stability was men-
tioned in CCD 1987. However, due to the financial crises both prevention of overindebted-
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competition (the internal market) can improve consumer welfare, its target 
is not to protect consumers against loss of welfare and thereby comprise a 
social protective role. While consumer protection has a traditional focus on 
the individual and unfair contracts, the prevention of overindebtedness has a 
special focus on the societal impact and the suitability of credit agreements, 
including the ability of consumers to repay. Also smaller and fair credit 
agreements can lead to overindebtedness with a consumer’s overall eco-
nomic situation in mind. None of the five maximum harmonized sub-areas 
in the CCD 2008 in themselves prevent overindebtedness and it is up to a 
Member State to prohibit irresponsible loans, in particular within the 
framework of the obligation to assess the creditworthiness of the consumer 
in Article 8.75 The use of EU measures, including the use of maximum har-
monization, should therefore be handled with care, so they do not hinder the 
prevention and elimination of overindebtedness.  

Financial stability may be impacted by for example excessive foreign 
currency lending to consumers,76 or by a (too) widespread access to borrow-
ing. The promotion of cross-border credit and thereby market integration 
may contribute to a more vulnerable financial market. On a larger scale, ir-
responsible lending can impact financial stability; the sub-prime crisis was 
based on such loans. High profit lending may also lead to aggressive lend-
ing behaviors for example as seen in the Baltic and Nordic countries regard-
ing SMS loans. This underlines a need for EU action regarding responsible 
lending. 

To conclude, consumer protection as a means of achieving the internal 
market should be reconsidered. A need for EU action seems rather to imply 
a high level of consumer protection, a strong focus on preventing over-
indebtedness and ensuring financial stability. This may imply a new EU ob-
jective in the TFEU. 

                                                                                                                             
ness and ensuring financial stability is the main focus in the forthcoming RPCD. Financial 
stability is also mentioned in the report from 2012 on the implementation of the CCD 2008. 
75. Cfr. the direct prohibition in RPCD Art. 14(2)(a), which the Member State shall ensure: 
‘Where the assessment of the consumer’s creditworthiness results in a negative prospect for 
his ability to repay the credit over the lifetime of the credit agreement, the creditor refuses 
credit’.  

76. Recommendation of the European Systemic Risk Board on lending in foreign curren-
cies, ESRB/2011/1, and the Committee on the Internal Market and Consumer Protection, 
A7-0343/2012. 
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