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Abstract

While the harmonisation of insolvency law in the

European Union (EU) has been a top priority on the

European institutions' agenda in the last decade, it

is well known that this endeavour has been slow

and has often met resistance from the Member States.

The COVID-19 pandemic revealed that top-down

harmonisation of insolvency (i.e., introduced at EU

level) has been temporarily halted. The urgency to con-

trol or mitigate the economically and financially

destructive effects of the pandemic has, nevertheless,

forced European governments to adopt domestic strate-

gies and laws in the area of insolvency. Interestingly,

however, such measures show that insolvency and

restructuring law responses to the COVID-19 pan-

demic, albeit largely uncoordinated, reflect a phenome-

non of bottom-up harmonisation (i.e., introduced by

Member States) indicating a convergence towards com-

mon approaches. This paper interrogates the insol-

vency law responses to the COVID-19 pandemic in six

European countries (Denmark, France, Germany,

Italy, The Netherlands, the United Kingdom). It

uncovers the inadequacy of the EU's harmonisation
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language, and the limits of harmonisation strategies

in insolvency and restructuring law. Finally, it pro-

motes the formulation of a wider-encompassing defi-

nition of “legal harmonisation”.

1 | INTRODUCTION

The COVID-19 crisis, which hit the world with full force in 2020, represents one of the greatest
health and economic crises in recent history. The pandemic paralysed the world economy, forc-
ing many countries around the globe to take emergency measures. Countries' emergency
responses to the crisis uncovered a tension between the continuous phenomenon of global eco-
nomic interdependence and the tendency for nation-state governance during the crisis.
Although this dichotomy was quite acute in the European Union (EU) at the onset of the pan-
demic – reflected overall by Member States' preferences for national solutions over common
multilateral solutions – governments eventually converged towards similar responses to the
spread of the virus. These responses to the crisis included partial or total isolation of
populations, travel bans, and the temporary closure of non-essential businesses.

This so-called phenomenon of “copycat coronavirus policies”1 was the result of regulatory
emulation, which occurred spontaneously and with limited direct impetus from the EU. Our
article investigates whether insolvency and restructuring laws, policies, and measures followed
a similar pattern. The study focuses on six selected European countries: Denmark, France,
Germany, Italy, The Netherlands, and the United Kingdom (UK). From a methodological per-
spective, our contribution relies on a case study approach. Building on the findings of this
case study, our paper then draws more general conclusions on the process of harmonisation
across the EU.2

The harmonisation of insolvency laws has been at the top of the European institutions'
agenda over the last decade. EU initiatives have intensified and gained momentum in the after-
math of the Global Financial Crisis of the late 2000s. They crystallised with the adoption of the
European Commission Recommendation on a New Approach to Business Failure and Insol-
vency in 2014 (ECR 2014),3 the European Insolvency Regulation Recast 2015 (EIRR 2015),4 and
the Preventive Restructuring Directive 2019 (PRD 2019).5 The COVID-19 pandemic has rev-
ealed some of the limits of these EU's harmonisation efforts.

The findings of our case study reveal that governments have adopted strategies and laws to
control or mitigate the economically and financially destructive effects of the pandemic at
national level, with no preliminary coordination at European or international level. Our article
shows that the countries' respective strategies fall within three categories:

i. making use of, and adjusting, existing and reliable procedures;
ii. introducing new restructuring mechanisms; and/or
iii. introducing non-insolvency solutions.

An analysis of such measures shows that insolvency and restructuring law responses to the
COVID-19 pandemic, albeit largely uncoordinated by top-down regulation, reflect a phenome-
non of harmonisation through convergence towards common approaches.

428 GHIO ET AL.



We base our argument on the premise that the objective of harmonisation is increased legal
similarity across the Member States of the EU, which is ultimately conducive of European inte-
gration. This increased legal similarity can happen via EU-driven initiatives, that is, top-down
harmonisation, or via Member States-driven initiatives, that is, bottom-up harmonisation. In
the latter case, the coming together of legal systems can occur through different mechanisms,
specifically convergence, exhibited by the similarity in the state-centric solutions adopted by
countries in the wake of the COVID-19 pandemic.

The article thus advocates for greater synergy between these processes. It promotes the for-
mulation of a wider-encompassing definition of legal harmonisation, understood as a multi-
layered concept, encompassing bottom-up, as well as top-down phenomena, which all ulti-
mately aim at increasing legal similarity across legal systems. We therefore suggest that the
European institutions should be more mindful of their harmonisation strategies and of their
harmonisation narrative, to better reflect the variety of processes falling within the scope of
harmonisation. This article therefore uncovers the inadequacy of the EU's harmonisation lan-
guage and the limits of harmonisation strategies in insolvency and restructuring law. Specifi-
cally, we show that the EU narrative does not match how legal harmonisation is occurring in
practice. Over the years, the EU has been very much focused on classic harmonisation measures
such as regulations and directives. However, harmonisation policies and measures have evolved
in a softer and more nuanced way over the years.

This discussion is timely as the EU embarks on its next step towards achieving greater
harmonisation of insolvency laws across the EU.6 However, this analysis on the scope
and nature of legal harmonisation goes beyond the insolvency and restructuring field.
The harmonisation patterns in insolvency law are, therefore, indicative of broader EU
patterns.

In fact, this discussion around the meaning of harmonisation is particularly relevant at a
time when in addition to the current health crisis brought abought by the COVID-19 pandemic,
European integration seems to have lost some of its shine and the European Union is
experiencing some integrational panic.7 The last decade or so has unfolded in a rather dramatic
way for the European Union, its market, and citizens. In the words of Platsas:

“the word ‘crisis’ is not merely common; it is everywhere … Nationalisms and pop-
ulisms are on the rise … The naivety of the late 1990s and the early 2000s has given
its place to considerable scepticism … In 2015, the EU has been hit by the worst
immigration crisis it has encountered in its history [whilst] in 2016, the United
Kingdom's electorate voted … to withdraw from the EU, otherwise the leading
example of harmonisation efforts in the world to date. And the question is: what
has the legal harmonisation thesis done to thwart certain or all of the above? Or,
even more provocatively, is this the right time for one to engage oneself with
another legal harmonisation discussion?”8

It can be argued that underlying these various crises confronting the EU is in fact a problem
very much intertwined with the matter of harmonisation. It is, therefore, exactly the right time
to revisit the question of harmonisation. Indeed, legal harmonisation has been confronted with
several obstacles over the years, such as the protection of national sovereignty and legal cul-
tures, as well as an overall rise in Euroscepticism, prioritising state-centric solutions to common
issues. Eurosceptic tensions, which culminated with “Brexit,” are probably the clearest proof
that the:
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“seductive appeal of harmonisation is today tarnished [and its] role is increasingly
contested.”9

The EU institutions are thus under greater pressure to adapt to overcome these challenges and
our article proposes recommendation for such adaptation. Jean Monnet famously wrote that:

“people only accept change when they are faced with necessity, and only recognize
necessity when a crisis is upon them […] Europe will be built through crises, and
[will] be the sum of their solutions.”10

The COVID-19 crisis and the findings of the case study provide an impetus to review how legal
harmonisation takes place in the EU and what the legal harmonisation thesis has done to thwart the
crisis. Ultimately, this article draws attention to two matters of contention. The first one is the lack of
precise harmonisation language and terminology; the second one is the role of the Member States as
co-drivers of the harmonisation process. This contribution debunks the idea that harmonisation
measures are necessarily top-down, passed in Brussels, behind closed doors and imposed on the
national level. Rather, it demonstrates that the EU is an arena of dialectic harmonisation.

The article is structured as follows. Section 2 provides the harmonisation background against
which our study is based. It discusses the integration agenda of the EU institutions over the years
and more specifically, how the harmonisation of insolvency law across the Union has supported
such integration. Section 3 is dedicated to the case study which investigates how the insolvency
and restructuring regimes of six European countries have dealt with the COVID-19 pandemic.
For the purposes of this section, the law is stated as at May 31, 2021. Finally, Section 4 analyses
the findings of the case study against the integration and harmonisation background discussed
in Section 2. It focuses on the effectiveness of the harmonisation strategies and language adopted
by the EU over the years to promote the dialectic nature of the EU.

2 | HARMONISING EUROPEAN INSOLVENCY AND
RESTRUCTURING LAWS: THE HARMONISATION
NARRATIVE AND AGENDA TO DATE

2.1 | The integration agenda in the EU

European integration is, and ever has been, a controversial idea. Commentators have tradition-
ally put forward competing views over what the EU integration process should entail. These
competing views can be classified within two paradigms. The intergovernmental view places
Member States' interests as paramount in importance, whereas the supranational view advo-
cates the good of the Union as the primary objective of the EU.11 The former view tends to
favour limited EU “interference” with the regulatory regimes of the Member States, while the
latter favours increased influence and higher levels of control over law and policy.

Integration in the EU context refers to the coming together of policies, principles, and laws
among the Member States in order to align more closely with one another.12 The objective of such
integration is to achieve a more homogenous Union, while retaining and protecting the individ-
ual infrastructures and cultures of each Member State.13 Current EU policy favours an approach
of “differentiated integration”, which refers to the flexible accommodation of Member State policy
and preference when approaching the implementation of EU policy and legislation.14
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A key driver of European integration is the harmonisation of laws and policies among the
Member States. Accordingly, the first objective of harmonisation under the Treaty on the
European Union (TEU) and the Treaty on the Functioning of the European Union (TFEU) is
the establishment and integration of the internal market.15 Such a market can only function
effectively if competition is not distorted, and if free movement of production factors is not
impeded by existing divergences between the national legal orders.16 The objective of
harmonisation is thus to create a coherent system for all actors and to provide them with a
level-playing field. The policy of differentiated integration, however, also impacts the extent to
which harmonisation can be achieved given the need to accommodate the diverse policy prefer-
ences of 27 Member States in order to ensure a consensus on legislation that can be
implemented and enforced.

2.2 | Harmonising insolvency law to support the integration agenda

The most important harmonisation basis is art 114 of the TFEU, which allows the EU to regu-
late those elements of private law, which creates direct or indirect obstacles to trade in the inter-
nal market. One of the primary objectives of the European integration project has been the
creation of the internal market:

“an area without internal frontiers in which the free movement of goods, persons,
services and capital is ensured.”17

This objective was defined as the removal of barriers to intracommunity trade and movement,
in order to merge national markets into a single European domestic market.18 From the outset,
the removal of these barriers has occurred by means of harmonisation measures, under the
unquestioned assumption that the establishment and integration of the internal market was
only possible through the creation of common substantive and procedural legal rules valid for
all Member States.19

Insolvency matters have a strong Union dimension. As observed by Balz, one of the archi-
tects of what is now the EIRR 2015:

“[a] functioning bankruptcy system is essential to any economy that aspires to
achieve the freedoms of establishment of business and the free flow of goods, ser-
vices and capital, and to integrate national markets into a unitary internal
market.”20

This argument has been widely discussed in scholarly literature,21 European policies, and
legislation.22

This is not to say, however, that a functioning bankruptcy (rectius, insolvency) system can
only be achieved through top-down harmonisation, as this seems to have been the implied
assumption of the European legislator in the past decades. While top-down harmonisation may
be advantageous to achieve full harmonisation, such actions also risk being time consuming,
interfering with aspects of national sovereignty and legal cultures; therefore, making top-down
harmonisation difficult to achieve from an EU institutional perspective. Insolvency and restruc-
turing laws are entrenched in local legal systems, as evidenced in several areas. For instance,
most insolvency laws attempt to balance competing objectives, such as protecting creditors'
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rights while safeguarding the interests of the debtor, shareholders, and customers. However,
domestic insolvency regimes take different approaches to protect these stakeholders. This sug-
gests the need to explore whether decentralised or regional solutions may provide an adequate
and effective alternative to top-down harmonisation. These solutions can take different shapes
but often stem from regulatory competition.

Regulatory competition is very much a reality in the area of insolvency and restructuring
law, alongside the European push for further harmonisation. In fact, over the past decade,
many Member States have reformed their national insolvency and restructuring laws not
because they were obliged to do so by the EU, but to implement best practices existing in other
jurisdictions.23 As mentioned by Paulus, there has been:

“an almost feverish hectic (sic) among most of the European states to outdo the
others in amending their laws […] Each one of these jurisdictions is striving for
improvement; thereby, however, always keeping in mind the status of the competi-
tors' laws and, thus, restricting the competition to a field which is located on a solid
block of numerous commonalities and uniformity.”24

The merits of regulatory competition in the field of insolvency and restructuring law have been
widely discussed in academic literature.25 It brings with it the principle of try and err, according
to which competition among states can result in a steady race for the adoption of best possible
solutions.26 One of the by-products of regulatory competition is forum shopping. While forum
shopping has its inefficiencies, especially of uncertainty and strategic behaviour,27 it also
incentivises lawmakers to constantly improve their national regime to attract forum shoppers
and prevent debtors/creditors within their own country to forum shop.28 At the same time, neg-
ative effects for stakeholders that lack the means to actively pursue or influence insolvency
competition, such as non-adjusting creditors in particular, cannot be overlooked.

As it is apparent, competition can only occur if top-down harmonisation has not carved a
single restructuring solution applicable throughout the EU. If the level-playing field for eco-
nomic activity is even across the EU, this may temporarily benefit businesses, which can easily
predict the laws applicable to their case in any given Member State while depriving national
lawmakers of their ability and incentive to craft innovative legal solutions.29 In this context,
harmonisation is seen as a strait-jacket stifling legal reform and the improvement of substantive
law.30 With that said, current approaches which embrace differentiation in the EU's
harmonisation efforts rarely amount to the harmonisation strait-jacket; rather, legislation such
as the PRD provide ample scope for a variety of implementations, which may well still result in
at least some level of continued regulatory competition in this area.

Apart from competition, other justifications explain why legal similarity, be it the result of
convergence or top-down rule-making, should not be taken at face value as the most advanta-
geous approach. A restructuring regime does not function in a vacuum. Extra-legal conditions
like the lending and ownership structure (e.g., dispersed or concentrated) need to be consid-
ered. Similarly, other areas of the law (e.g., corporate law) are typically adjusted to the insol-
vency and restructuring regime to function in concert.31 For this reason, legal transplants will
not always function as well in practice as hoped for in theory.32

Top-down harmonisation has been preferred as a regulatory method by the EU in insol-
vency and restructuring law since the 1960s, and has been regularly championed by
stakeholders,33 notwithstanding whether or not it has been achieved given the difficulties that
beset harmonisation in this area of law. The EU has made clear its position against forum
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shopping,34 which has served as a driver toward further top-down harmonisation to reduce the
divergences that might otherwise encourage parties to seek restructuring and insolvency proce-
dures outside of their natural procedural home.

2.3 | Harmonising insolvency law: Rationale and early years

In the early years of the European Community, efforts to harmonise insolvency laws matched
the integrationist narrative. The rationale for harmonising insolvency laws rested on the link
between the integration and smooth functioning of the internal market and the need for coordi-
nated actions at the Community level. For example, as early as 1970, the Draft Convention on
Bankruptcy, Winding Up, Arrangements, Compositions, and Similar Proceedings stated that:

“the effect of the common market must be precisely to bring about a radical change
[…] The Member States of the European Economic Community have agreed to
establish between themselves a genuine and vast internal market conforming to the
rules of free competition. Every effort must therefore be made not only to eliminate
obstacles to the functioning of this market, but also to promote its development.”35

Due to the sensitive and complex nature of insolvency law, it took over 40 years for the first
cross-border instrument to come into existence, in the form of the European Insolvency Regula-
tion 2000 (EIR 2000).36 Because of “widely differing substantive laws”, the EIR 2000 acknowl-
edged that it was not:

“practical to introduce insolvency proceedings with universal scope in the entire
Community.”37

As a result, the European Community opted for procedural harmonisation. The EIR 2000 was a
private international law instrument, which dealt with issues of jurisdiction, applicable law,
recognition, and enforcement of insolvency decisions, as well as coordination of cross-border
insolvency proceedings. It designated the applicable law, that is, restructuring and insolvency
procedures that were already in place in the Member States, and it ensured that they were
recognised throughout the Community.

At the time the EIR 2000 was passed, liquidation was the usual, if not the only, option for
distressed companies in many EU Member States. While this focus on liquidation was reflected
in the EIR 2000, the EU promoted the modernisation of the Member States' insolvency laws,
notably through the sharing of best practices from selected Member States as well as the United
States, based on the Open Method of Coordination (OMC) approach. The OMC is an EU policy-
making process introduced at the Lisbon European Council in 2000. Rather than a reliance on
prescriptive legislation, the OMC is a mode of soft governance that aims to spread best practice
and achieve convergence towards EU goals in those policy areas falling under partial or full
competence of the Member States, which includes insolvency and restructuring law.

Following this European nudge in the early 2000s, the UK adopted the Enterprise Act 2002,
Ireland implemented the Examinership procedure, and Finland, France, Slovakia, and Spain, to
name just a few, also updated their rescue frameworks. The state of insolvency laws across the
EU continued to show important disparities in substance, however. As a result, by the time the
Global Financial Crisis of the late 2000s hit Europe, the rescue culture was still not fully
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adopted in all Member States, which explains why the EU had to move away from this soft
mode of governance in its approach to adopting the ECR 2014 and eventually the PRD 2019.
Although this soft mode of governance has been largely abandoned due to its lack of teeth, a
good example being the 2014 Recommendation that failed to find its feet among the Member
States, the EU's policy of differentiated integration continues to allow for flexible legislation that
takes into account Member State differences while relying on mutual trust and cooperation to
ensure that those differences do not impede progress toward further legislative alignment.

2.4 | The growth of a political commitment to the harmonisation of
insolvency: The EU Institutions' narrative

Since the introduction of the EIR 2000, the EU has promoted harmonisation of restructuring
and insolvency law, which has intensified with the Global Financial Crisis of the late 2000s. In
2012, the European Commission (Commission) – prompted by a Resolution of the European
Parliament38 – announced its step-by-step approach to improve European insolvency law and
introduce a European business rescue culture.39 Alongside the modernisation of the EIR 2000,
which took place with the adoption of the EIRR 2015, the Commission adopted the ECR 2014.
The ECR 2014 was quickly strengthened into a binding legislative instrument, the PRD 2019.
While this section provides a contextual background for the harmonisation initiatives in the
field of insolvency and restructuring law, it focuses specifically on the harmonisation narrative
and strategies relied on by the EU institutions over the years.

2.4.1 | European insolvency regulation recast 2015

The first step on the EU institutions' harmonisation agenda was a revision of the EIR 2000. Ideas
for reforming the European Insolvency Regulation are as old as the text itself, since art 46 of the
EIR 2000 tasked the Commission to present a report on the overall effectiveness and efficiency of
the EIR 2000 by June 2012. While the Commission concluded that the EIR 2000 was generally
operating successfully in facilitating cross-border insolvency proceedings within the EU, it uncov-
ered several issues, notably relating to the scope of the Regulation, jurisdictional rules (COMI and
forum shopping), publicity rules, and rules dealing with group insolvency under the EIR 2000.40

Similar to the EIR 2000, the EIRR 2015 is a conflict-of-law, choice-of-forum instrument,
which deals with the private international law dimension of insolvency law. It confirmed the
EIR 2000 position that the widely differing substantive laws of the Member States still
prevented introduction of insolvency proceedings with a universal scope.41 However, the new
focus to promote rescue over liquidation, was reflected, inter alia, in the extension of the scope
of the EIRR 2015 to include pre-insolvency restructuring proceedings.42 Herewith, the EIRR
2015 dovetails with the overall objective of the ECR 2014 and PRD 2019.

2.4.2 | European Commission recommendation on a new approach to
business failure 2014

In 2012, as the EU was grappling with the devastating effects of the global economic crisis of
the late 2000s, which saw an average of 200,000 firms going insolvent per year in the EU,43 the
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Commission highlighted the need to support a more business-friendly environment for debtors
in financial distress. It launched ideas to harmonise some areas of such laws, which were ripe
for substantive harmonisation.44 This was elaborated on in the ECR 2014. A key rationale for
this new non-binding harmonisation initiative was the need to:

i. promote a rescue and recovery culture across the EU45 and
ii. create a level-playing field of national insolvency laws, which would, in turn, lead to

improved access to credit and foreign investment.46

With this paradigm shift in the scope of harmonisation came a strategy shift. The ECR 2014
was the first concrete attempt by an EU institution to achieve substantive harmonisation of
insolvency and restructuring law. The Commission reiterated that national insolvency rules
vary greatly; however, it now argued that such discrepancies must be harmonised as they ham-
per restructuring of viable business. Greater coherence was deemed necessary to increase effi-
ciency of national frameworks, maximise value for all creditors, encourage cross-border
investments and facilitate restructuring of groups of companies.47 Despite championing further
harmonisation, not only did the Commission opt for a soft law instrument, it also opted for a
minimum harmonisation approach.48 Additionally, the Commission decided to focus its efforts
on a particular aspect of restructuring and insolvency law: preventive restructuring frame-
works.49 The Commission considered that such area was the most promising one to entrench a
rescue culture in all of the Member States.50 Due to the limited take up of the Recommenda-
tions and even cherry picking by Member States,51 the EU strengthened its initiative subse-
quently into a Directive.

2.4.3 | The preventive restructuring directive 2019

The Commission presented a Proposal for a Directive on Preventive Restructuring Frameworks
in November 2016 (PRD Proposal 2016).52 The policy objectives behind the Proposal were the
acknowledgement that well-functioning insolvency frameworks covering a wide range of mea-
sures are an essential part of a good business environment. The PRD's main objective is to
reduce the most significant barriers to the free flow of capital stemming from differences in
Member States' restructuring and insolvency frameworks, specifically by focusing on preventive
restructuring frameworks, that is, pre-insolvency proceedings.53 The inclusion of efficient pre-
ventive restructuring mechanisms or pre-insolvency proceedings within Member State insol-
vency frameworks would support trade and investment, help create and preserve jobs, and help
economies to absorb more easily economic shocks causing high levels of nonperforming loans
and unemployment.54 Fundamentally, the PRD 2019 will likely satisfy its aim of enhancing the
rescue culture in the EU by improving the mechanisms supporting insolvency prevention.

Secondly and similarly to the ECR 2014, the PRD 2019 sets common objectives in the form
of minimum standards, thus trusting the Member States to achieve the objectives set out in the
Directive without overly intruding into national law-making activities. As mentioned by the
Commission:

“[the] objective was not to interfere with what works well, but to establish a com-
mon EU-wide framework to ensure effective restructuring, second chance and effi-
cient procedures both at national and cross-border level.”55
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The PRD 2019, therefore, merely offers a menu, rather than a truly harmonised framework,
based on the codification of best practices already in place in some of the Member States' pre-
ventive restructuring regimes.56 Even in its top-down harmonisation efforts, the EU's instru-
ment reflects and accommodates Member State preferences.

The EU approach to harmonisation in the field of insolvency has changed dramatically over
the years. While the initial objective to establish and integrate the internal market has remained
at the heart of the EU institutions' initiatives, the way in which harmonisation has been pur-
sued has evolved to adopt a more incremental approach.57 The history of the early EU initia-
tives shows that the EU institutions' ambition to adopt a binding instrument in the shape of a
convention harmonising substantive aspects of insolvency law across all Member States was
eventually replaced by a more pragmatic approach. When these original initiatives faced strong
political resistance, the EU institutions realised that if they were to reach a consensus among
the Member States, they would need to decrease the scope and ambition of their harmonisation
initiatives. The COVID 19 pandemic has further highlighted the limitations and potentially
unrealistic approach of the EU's harmonisation strategy, as will be discussed in detail in the
next section.

3 | CASE STUDY OF SELECTED APPROACHES TO
BUSINESS FAILURE MEASURES DURING THE COVID-19
PANDEMIC

The COVID-19 pandemic revealed some of the limits of the EU harmonisation strategies,
focused as they have been on preventive restructuring. Given the sharp economic shock that
caused immediate insolvencies of many businesses, there was no time or opportunity to have
any recourse to prevention, even if such procedures were available at the time, given the
PRD 2019 was still in its implementation phase. The necessary lethargy by which the EU
institutions move also made it impossible to act efficiently as a supranational organisation
during such a time of immediate crisis. It is therefore not surprising that Member States reso-
rted to devising emergency solutions at domestic levels to tackle the sweeping effects of the
crisis.

Existing instruments have not provided the Commission with the adequate powers to issue
delegated or implementing acts58 in the context of a pandemic.59 Adoption of new legal acts by
the EU legislator is typically time consuming, as is the case with treaties, regulations, directives,
and decisions. Recommendations and opinions may be adopted more quickly, but they will not
be binding on the Member States. As a consequence, the EU legislator had to leave the initiative
for resolving the immediate effects of the crisis to national governments.60

It should, however, be noted that the EU was not completely absent in the management of
the crisis. First, the Commission actively called upon Member States to ensure a coordinated
response to COVID-19. Ensuring the stability of the internal market has remained a core con-
cern of the EU during the pandemic.61 Secondly, the Commission committed itself to making
funds available to mitigate the economic effects.62 Thirdly, the Commission noted that with the
limited EU budget, the main fiscal responses would have to come from the Member States.63 As
such, in the spring of 2020, the Commission issued a temporary Framework for State Aid Mea-
sures to support the economy during the COVID-19 outbreak. The temporary framework laid
out the compatibility requirements and provided for a swift response from the Commission.64

Furthermore, the Council facilitated meetings where experiences and approaches were shared,
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and the Commission communicated the various measures that were implemented, including
regarding restructuring and insolvency law.65

Nonetheless, following the outbreak of the COVID-19 pandemic in February/March 2020,
countries resorted to domestic solutions to mitigate the economic effects and limit the economic
shock.66 This section discusses the national insolvency and restructuring responses to the
COVID-19 pandemic in six European jurisdictions: Denmark, France, Germany, Italy,
the Netherlands, and the United Kingdom. By adopting this approach, findings are generalised,
similarly:

“to the way a scientist generalises from experimental results to theory.”67

Specifically, the different insolvency responses to the COVID-19 crisis in the selected countries
are being assessed insofar as they can be informative about the harmonisation process among
countries with strong judicial, political, and economic links. This includes measures
implemented between March 2020 and March 2021. The survey reviews these measures from
three legislative angles:

i. the extent to which existing restructuring and insolvency tools have been adjusted;
ii. the new restructuring and insolvency tools that have been introduced; and
iii. what non-insolvency solutions have been adopted to avoid insolvency?

3.1 | Adjusting tried and tested measures

In times of crisis, decisions need to be taken about allocation of limited resources. A common
approach from legislatures and governments taken from commercial practice is to adopt a pol-
icy of retrenchment, thereby refraining from introducing sweeping changes to existing laws.68

Similar to companies that reduce “costs, assets, products, product lines, and overheads,”69 states
that choose to retrench focus their resources on supporting key sectors of the economy. They
refrain from introducing comprehensive reforms to their legal frameworks, at least during the
immediate aftermaths of the crisis. It is, therefore, natural for governments and legislatures to
fall back on and, where necessary, adjust tried and tested measures in times of crisis.

The rationale for following this strategy of adjusting tried and tested measures is rather
uncontroversial. Changes require players to learn and adapt to the new rules. In the immediate
moments after their introduction, tweaks in legislation are frequently needed to deal with prob-
lems arising from its implementation. Tried and tested rules are a “safe harbour” known to all
players in the insolvency arena.

At the same time, no crisis should be wasted. Existing players are aware of the limits of
their systems, as they have been played according to those rules for quite a long time. For most
of the countries considered in this sample, the crisis has been an opportunity to tweak their
rules, to make them more efficient and effective. In other words, many countries have followed
the old saying “less is more” and while some countries have used the crisis as a reason to per-
manently reform their law, others have adjusted their regulatory frameworks only
temporarily.

This “less is more” approach is evident in countries such as Denmark and Italy. In Den-
mark, earlier attempts to introduce significant changes to the Danish Bankruptcy Act failed
to meet the needed support in the insolvency Community and, therefore, were never
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translated into legislative proposals.70 As a result, the Danish legislator has amended the
existing restructuring procedure irrespective of the contingent issues raised by the COVID-
19 pandemic. Some of these changes can be described as mechanisms to make the insol-
vency system more efficient. This is, for instance, the case with the introduction of a fast-
track procedure for business transfers, which allows businesses to transfer their assets dur-
ing the insolvency procedure without a meeting with formal voting. Another such example
is making the appointment of additional professional experts in restructuring procedures
voluntary, rather than mandatory.71

Other changes further promote rescue over liquidation solutions. These are, among others,
the removal of the automatic conversion of a restructuring into liquidation for failure to
approve a restructuring plan. In addition, recent reforms have also equalised the treatment of
employees and workers in both liquidation and restructuring processes.72

Similar trends of tweaks to the law can be observed in Italy, despite the fact that its law has
little in common with the Danish framework. While Italy is in the process of implementing a
new Crisis and Insolvency Code, its entry into force has been postponed until September
1, 2021. Meanwhile, the legislator has adopted a series of significant changes to the existing sys-
tem, in an effort to make it more efficient and rescue-oriented.

One of the most significant amendments in the area is the introduction of a revised statutory
definition of “crisis”, which occurred by means of Legislative Decree 147/2020. The existence of
a situation of crisis is an eligibility requirement for the commencement of a formal insolvency
or rescue proceeding. This definition changed from “a situation of economic and financial diffi-
culty” to “a significant economic and financial imbalance”. The effect of such an amendment is
to make it more difficult to commence proceedings without the consent of the debtor, thus indi-
rectly promoting negotiated and conciliatory solutions to overcome situations of financial
distress.

Even in other countries, which are implementing sweeping reforms of their restructuring
practice, these transformations are occurring against a background where existing measures are
adapted to meet the new challenges raised by the COVID-19 pandemic. For example, in the
Netherlands, although no amendments have been introduced to the insolvency test, courts and
insolvency players have implemented novel practices and mechanisms to adapt to the changed
market.73 These practical changes pursue a common goal: to limit the number of circumstances
in which a creditor could file an insolvency petition. As a result, courts tend to adopt a more
stringent approach on any applications for liquidation, and they will consider the impact of the
COVID-19 pandemic in assessing pending petitions.74

Similar trends can be observed in other countries in this case study. In Germany, the obliga-
tion to file for insolvency, enforced with criminal sanctions, has been suspended for many
debtors affected by the crisis.75 Directors' personal liability for payments made after the debtor
has become insolvent has been substantially relaxed. The same applies for the liability of
lenders who lend to distressed debtors and thus contribute to the delay of insolvency. Finally,
claw-back rights have been scaled back to incentivise fresh capital inflow during the pan-
demic.76 All of the aforementioned adjustments are temporary to overcome the immediate
effect of the pandemic.

Similarly, pursuant to French insolvency laws, debtors are generally required to file for
bankruptcy within 45 days of cessation of payments.77 In recognition of the impending eco-
nomic downturn caused by the COVID-19 pandemic, art 1 of the Ordinance of March 27, 2020
fixed the date of cessation of payments to March 12, 2020, for the period of the state health
emergency (which was prolonged until August 23, 2020).78 Equally, in the United Kingdom,
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the Corporate Insolvency and Governance Act 2020 (CIGA 2020) temporarily banned winding
up petitions based on statutory demands served between March 1, 2020 and March 31, 2021. It
also restricted winding up petitions from being presented or winding up orders being made
from April 27, 2020 to March 31, 2021 if a company cannot pay a debt for COVID-19-related
reasons.

Furthermore, similar to Germany, the legislator in the United Kingdom intervened to sus-
pend wrongful trading provisions under s214 of the Insolvency Act 1986 for actions taken prior
to insolvency in relation to which the director knew or ought to have known that there was a
reasonable prospect of the company avoiding insolvent liquidation but failed to take steps to
minimise the potential losses to the company and its creditors. The suspension was in place for
a look-back period beginning on March 1, 2020,79 initially taking effect retrospectively
for 3 months from that date and ending on September 30, 2020. This has been extended on sev-
eral occasions and, at the time of writing, applies to a look-back period beginning on April
30, 2021.80

3.2 | Introducing new mechanisms

It would be surprising if, however, such commonality of goals and approaches could be
observed even when countries decide to introduce sweeping changes to their legal frameworks
during a crisis. Nevertheless, our case study shows that remarkable convergence is also being
observed with reference to those countries that have introduced new mechanisms in their
restructuring frameworks, even if the discussion on the introduction of such mechanisms was
already under way before the pandemic hit. As it will become apparent below, the pandemic
accelerated and re-focused an ongoing debate.

For instance, on January 1, 2021, the Netherlands introduced the WHOA (Wet homologatie
onderhands akkoord) in the Dutch Bankruptcy Act (Faillissementswet, DBA). The WHOA is a
new, mainly out-of-court restructuring procedure available to companies in financial distress.
Built on the basis of the Anglo-American tradition of schemes of arrangement and the Chap-
ter 11 procedure, as well as the PRD 2019, the WHOA allows the debtor, but also creditors and
shareholders, to propose a plan to restructure the debtor's financial obligations.81 Once
approved by the relevant percentages in each class of creditors or shareholders (two-thirds in
value),82 and subject to court confirmation, this plan becomes binding on all affected creditors
and shareholders.83 Subject to certain safeguards, the WHOA can become binding not only on
the dissenting creditors and shareholders in each class, but also on dissenting classes by means
of a cross-class cram-down.84 Furthermore, the WHOA permits the court to terminate executory
or onerous contracts on the debtor's request.85

The impossibility of binding dissenting classes of creditors has been one of the major rea-
sons that has pushed the English legislator to fast-track and recently introduce a new restruc-
turing proceeding through the CIGA 2020, located in Part 26A of the Companies Act 2006 and
frequently referred to as the “Part 26A restructuring plan”. The new Part 26A restructuring plan
procedure is available to all companies encountering, or likely to encounter, financial difficul-
ties that are affecting, or will or may affect, their ability to carry on business as a going concern.
The new s901A(3) of the Companies Act 2006 requires, again as a threshold condition, that a
“compromise or arrangement” must be proposed between the company and its creditors
(or any class of them) or its members (or any class of them), and the purpose of the compromise
or arrangement must be to:
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“eliminate, reduce or prevent, or mitigate the effect of any of the financial
difficulties.”

For the plan to be approved, it must receive the assent of 75% in value of each class of creditors.
To further facilitate the approval of the plan, the new restructuring procedure features a cross-
class cram-down. Similar to the WHOA, the cram-down mechanism allows dissenting classes of
creditors to be bound by the plan, if sanctioned by the court as fair and equitable, and if the
court is satisfied that those creditors would be no worse off than if the company entered an
alternative insolvency procedure. As in the case of the WHOA, the new pt 26A restructuring
plan allows the contracting parties to modify existing contracts.

Both the Dutch WHOA and the English Part 26A restructuring plan can be seen as attempts
to translate into law (and practice) the recommendations enshrined in the PRD 2019. While the
WHOA is an example of top-down implementation, the United Kingdom provides an interest-
ing example of bottom-up convergence towards best practices. Although not bound to imple-
ment the Directive due to leaving the EU, the UK's CIGA 2020 entails several elements largely
reflecting the provisions of the Directive, possibly to defend its position within the ongoing
institutional competition with other European countries.

A similar trend can be observed in Germany, where a new framework for restructurings
outside of formal insolvency proceedings was introduced. Under the new German restructuring
law (StaRUG),86 debtors can restructure their financial obligations outside of formal insolvency
proceedings, generally provided that the relevant debtor is not yet obliged to file for insolvency.
The core element of this new toolset is the restructuring plan, which is prepared by the debtor
and submitted to its creditors for approval. This plan can be used to compromise any form of
debt as well as to modify equity and rights in collateral, including collateral provided by associ-
ated companies.

Additionally, individual provisions of contracts among multiple parties and with multiple
parties at identical terms can be modified through the plan, that is, most importantly bond
terms and inter-creditor agreements.87 If a 75% majority of the members in each group approves
the proposed restructuring plan, the plan is adopted and will bind the dissenting stakeholders.
Similar to the WHOA and the pt 26A plan, a cross-class cram-down is available under certain
conditions.88 On the debtor's request, a stay of up to 8 months may be imposed so as to shield
the procedure from disruption by individual enforcement or the liquidation of collateral.89

The StaRUG, thus, offers German corporate debtors a new restructuring tool for early
restructurings, primarily for financial restructurings, as an alternative to the established Ger-
man insolvency (plan) procedure, which has already been in place for many years. The German
insolvency plan procedure effectively provides similar tools for a (cross-class) cram-down to
bind creditors and shareholders to an insolvency plan.90 It also provides additional tools, such
as a comparatively strong automatic stay91 and the right to choose performance or termination
of executory contracts.92 However, the new StaRUG-restructuring procedure is still a novelty
and an important addition for corporate debtors seeking to restructure their financial obliga-
tions. For the first time in Germany, debtors have a chance to restructure their debts outside of
formal insolvency with a binding majority vote in a procedure that strictly guarantees the
debtor's control of its business and the procedure.

Even if the introduction of these procedures as well as their content have been influenced
by the EU harmonisation process, it would be wrong to claim that they are solely reactionary
approaches to the PRD. They do represent comprehensive, much-needed answers to domestic
calls for reform of the countries' domestic frameworks. This is especially the case for some of
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the countries considered here, such as the Netherlands, which before the enactment of WHOA
had no effective restructuring law to bind dissenting creditors to a plan. The discussion around
the ECR 2014 first and the PRD 2019 later may have also triggered a regulatory competition
among the Member States to modernise their restructuring systems. The COVID-19 pandemic
seems to have simply accelerated this process, as evidenced by the fact that, in the United King-
dom, consultations over the introduction of the pt 26A restructuring plan date back to 2016.93

In addition in the United Kingdom, the government has now published regulations aimed
at pre-packaged sales to connected parties which occur by means of an administration proceed-
ing.94 The term “pre-packaged sale” refers to an arrangement under which the sale of all or part
of a company's business or assets is negotiated with a purchaser prior to the appointment of an
administrator and the administrator effects the sale immediately on, or shortly after, appoint-
ment.95 Currently, pre-packaged sales are largely deregulated. Companies and practitioners
need only to comply with professional guidelines known as Statement of Insolvency Practice
16 (SIP 16). At the moment, SIP 16 is not legally binding, even if failure to comply can result in
regulatory or disciplinary action against the insolvency practitioner.

This state of affairs will change if the matter is regulated according to the legislative pro-
posal of the draft regulations. In the proposal, if an administrator wishes to dispose of all or a
substantial part of a company's assets within the first 8 weeks of the administration to one or
more connected persons, then the administrator will need to obtain the creditors' approval
or an independent written opinion by an “evaluator”. This written opinion will be made avail-
able to the creditors and a copy will need to be filed at Companies House.

This legislative proposal aims to promote the timely and conscientious rather than abusive
use of pre-packaged administration procedures. Similar trends can also be observed in Italy.
With the enactment of a new comprehensive Crisis and Insolvency Code by means of Legisla-
tive Decree 38/2019 (as amended by Legislative Decree 147/2020), Italy has introduced new and
reformed existing procedures with the purpose of promoting the timely and conscientious use
of insolvency mechanisms. The new concordato preventivo shares significant commonalities
with the revised English framework. In addition, one of these newly introduced mechanisms
known as procedura d'allerta (alert procedure) draws some of its key elements from the French
procédure d'alerte.96 The alert procedure, however, seems also to have been inspired by recent
regulatory reforms in the United Kingdom,97 thus showing that on this same matter, Italy,
France, and the United Kingdom are converging towards the use of common strategies to allevi-
ate corporate distress.

A brief analysis of these regulatory trends suggests that European countries are moving
towards the implementation of similar insolvency and restructuring provisions and mecha-
nisms, focused on the facilitation of the rescue of distressed, yet viable, businesses, while espe-
cially promoting early restructurings and giving debtors a second chance to pursue such goal as
a debtor in possession. Even in the absence of obligatory provisions such as those laid out by
the PRD 2019, countries have been following a common path and learning from each other's
experience, thus promoting a significant degree of bottom-up legal convergence. There may be
several reasons for such a choice. One of the most prominent factors that may have contributed
to such an outcome is that while nuanced differences can be explained by national interests
and different legal (e.g., corporate, finance, insolvency laws) and extra-legal (e.g., structure of
ownership and credit, lending practice) conditions per country, the lawmakers in every country
have been forced to react to a global shock.

The COVID-19 pandemic has created a climate where business failure is not primarily asso-
ciated with bad management. While the de-stigmatisation of insolvency and business failure in
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national legislations has been an ongoing objective of EU institutions,98 it was only “thanks to”
the COVID-19 pandemic (and some mandatory recommendations in the PRD 2019) that mem-
ber states finally acknowledged that failure may be primarily caused by external factors, rather
than poor managerial decisions.

3.3 | Non-insolvency law solutions

Insolvency law measures are not, however, the only way to prevent or deal with financial dis-
tress. For instance, governments all over the world have adopted emergency packages to sup-
port their national economies.99 Many of these packages include tax reliefs, loans, direct
investments and other non-insolvency and non-legal solutions.

In general, these non-insolvency solutions serve two purposes. The broader and more gen-
eral purpose is to prevent a widespread financial collapse in society as a whole. A more specific
purpose is to provide assistance to debtors, who are facing financial difficulties by reason of the
crisis. In most countries these non-insolvency law measures have been amended, prolonged,
and expanded several times during the pandemic to continuously provide adequate relief for
financially distressed debtors. However, this may also result in fragmented and sometimes
inconsistent approaches.100 This sub-section investigates the degree of convergence observed in
the implementation of these non-insolvency changes among the countries considered in this
case study.

It goes beyond the scope of this article to provide a detailed analysis of the measures
adopted in each country considered in this case study. However, our study101 shows that, simi-
larly to what has been observed in Sections 3.1 and 3.2 with reference to insolvency measures,
most of the solutions implemented in the countries considered herein present significant
degrees of commonality. Particularly, these measures can be classified within two overarching
categories:

i. solutions and measures that provide liquidity in form of loans to businesses; and
ii. compensation schemes to cover for costs and losses of income.

While other non-insolvency legal measures, such as special protection for tenants to protect
them from termination in case of delayed payment, could also be observed, loans, and compen-
sation schemes are by far the most significant relief measures taken during the crisis.

In all six countries, the legislators have implemented liquidity-enhancing solutions for busi-
nesses hit by the COVID-19 pandemic. A common tool has been an easier and cheaper access
to new finance. Some countries have issued state loans, such as the A-Tax and VAT-loans issued
by the Danish State where a business can apply for an interest-free loan corresponding to the
amount of income tax and VAT contributions which were reported on time. In all six countries,
however, the State also provided various guaranties to lenders, who granted credit to distressed
companies. A few examples should be mentioned here.

In Italy, the Cassa Depositi and Prestiti SpA, a joint stock company controlled by the Gov-
ernment, supported the Italian banks to grant loans to business affected by the COVID-19 pan-
demic. In the United Kingdom, similar measures were adopted by means of the Coronavirus
Large Business Interruption Loan Scheme and the Coronavirus Business Interruption Loan
Scheme.102 In Germany, the state-owned development bank KfW rolled out massive lending
programmes for subsidised loans (together with bank lenders) provided to businesses in trouble
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during the pandemic. Finally, another common measure to foster business liquidity has been
deferral of certain tax and VAT payments, that is, basically a loan provided by the tax authori-
ties. There has been a remarkable degree of convergence in the use of such measures across the
countries considered in this case study.

States have not only provided liquidity for distressed businesses. They have also introduced
a number of compensation schemes or subsidies. Contrary to loans, compensation is non-
refundable, at least for losses which are caused by officially enforced shutdowns. Therefore,
compensation does not only give a short-term relief in form of liquidity, but also facilitates the
re-balancing of the business' balance sheet. Examples of such compensation schemes are
the different variations of furloughed schemes introduced in all six countries. In Italy,
furloughed employees' wages are paid by a public fund financed through regular payments
from employers' expenses103 and, in the United Kingdom, employers can apply for a grant to
cover 80% of furloughed employees monthly wages, subject to a monthly cap.104 Similar
schemes have been introduced in Denmark,105 the Netherlands,106 Germany107, and France.108

The furlough schemes do not only serve the purpose of compensating losses and hereby
preventing insolvency for the employers. They also and perhaps more importantly aim at reduc-
ing the impact of the COVID-19 pandemic on employment numbers.

This is not to say that all measures share common elements, as there are country-specific
issues that have been addressed in uncoordinated ways, such as the nationalisation of the two
Italian airline companies Alitalia and Air Italy,109 whereas Air France-KLM received (state guar-
antees on) loans from the French and Dutch governments.110 However, this cursory analysis of
non-insolvency measures suggests once again that the countries considered in this case study
have adopted similar initiatives, even in the absence of a top-down coordination from the EU.

3.4 | Conclusions

While the last decade has shown a strong commitment of the EU legislator to further harmo-
nise selected aspects of restructuring and insolvency laws, specifically preventive restructuring,
in the wake of the COVID-19 pandemic, Member States have seldom resorted to preventive
restructuring mechanisms. This minimal recourse can be explained by the fact that pre-
insolvency proceedings are of no help to address the potential sudden rise in number of sys-
temic insolvencies, caused by a pandemic. Pre-insolvency mechanisms focus on early warnings
of financial distress and on instigating directors to take timely action to prevent insolvency.
Therefore, the restructuring toolbox offered by the EU in the PRD was of limited use during the
COVID-19 pandemic.111

As the EU instruments which existed at the time COVID-19 hit (EIRR 2015 and PRD 2019)
were of little use for companies, countries had to act swiftly and independently. This
section investigated their reaction, with reference to tweaks to existing insolvency measures,
the introduction of new instruments in the restructuring toolkit and the adoption of non-
insolvency relief packages.

However, what our case study mainly reveals is the salient role of Member States during the
crisis. In the absence of top-down harmonisation from the EU, national state-centric initiatives
resulted in significant degrees of legal alignment and ultimately, a phenomenon of natural con-
vergence. The role of Member States during the COVID-19 crisis has therefore not been inci-
dental and Member States have been, in reality, drivers of the harmonisation and integration
process.
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4 | ANALYSIS AND RECOMMENDATIONS

The findings of the case study are significant against the current harmonisation movement occurring
in the EU, which has not been left without criticism. Bork has rightly pointed out that:

“[h]armonisation is declared to be a necessary and meaningful instrument for
improving the common market and this cannot be doubted. However, if
harmonisation is part of the day-to-day work of the European Union, shouldn't
there be an administrative department within the European Commission which
supports harmonisation efforts on a more general level? None of this is apparent.
The impression is that there is no theoretical framework for harmonisation at all
[…]. A comprehensive theory of legal harmonisation has not yet been developed
and it is still something to strive for […] This is a lacuna which must be addressed
before harmonisation of insolvency laws can be pursued in earnest.”112

We hope to contribute to the building of such comprehensive theory by focusing on the
harmonisation narrative and strategies of the EU institutions. As mentioned above, the case
study reveals that while the EU has been rather absent from the process of updating national
legislation to tackle the COVID-19 crisis, Member States still contribute to the harmonisation
movement.

Consequently, we argue that the harmonisation process needs to be revisited in light of these
findings. In doing so, the EU institutions need to be mindful of their harmonisation language, as
well as the harmonisation strategies used. Both should better reflect the regulatory phenomena
which took place during the COVID-19 pandemic, in particular the process of natural convergence
that has occurred amongst the Member States. We propose a new understanding of EU
harmonisation, which should be less thought of as a mere top-down mechanism and rather, as a
multi-layered approach to increase the similarity and compatibility of national legal systems.

4.1 | Rethinking the language of harmonisation

4.1.1 | Semantics

Before a comprehensive theory of harmonisation can be formulated, it is important to under-
stand – and therefore define – what it is we are talking about. This first step is thorny already,
because the word “harmonisation” has protean characteristics. Defining harmonisation is some-
thing that has proven profoundly elusive, even from the earliest days of scholarship on the
topic. The word “harmonisation” is often used synonymously with other words, which is prob-
lematic. For example, the words “harmonisation” and “convergence” are used interchangeably
to refer to the same process of coming together of national legal systems.113 On the other hand,
“harmonisation” is sometimes opposed to the process of legal convergence, the former being a
top-down process and the latter, a bottom-up mechanism.

The EU institutions are guilty of such imprecise terminology as well. The recent 2020
European Commission Inception Impact Assessment on “Enhancing the convergence of insol-
vency laws” is a prime example.114 First, while the word “convergence” is used in the title of
the Commission's initiative, such concept is not defined anywhere in the document. Neither
was it defined in the public consultation launched in November 2020 which accompanied the
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Inception Impact Assessment. Second, the Inception Impact Assessment also used the words
“harmonisation” and “convergence” interchangeably.115

Our first recommendation, thus, concerns the language used by EU institutions. The
European project is a complex machinery, whose functioning can be difficult to grasp for
nonexpert and lay audiences. Undefined concepts lead to misconceptions, which in turn, exac-
erbate the communication gap between “Brussels” and its Member States. EU institutions
should therefore be more cautious with semantics. Harmonisation and convergence have dis-
tinct meanings and if not clearly differentiated, the danger is to talk at cross purposes. This lack
of methodology has been noted in the literature.116

An authoritative starting point is the literal meaning of these words, as found in the dictio-
nary. “Harmonisation” is defined as:

“the act of making different people, plans, situations, etc. suitable for each
other”“the act of making systems or laws similar in different companies, countries,
etc. so that they can work together more easily.”117

“Convergence” is defined as:

“[the] fact that two or more things, ideas, etc. become similar or come together”118

and, in evolutionary theory, as the:

“independent development of similar traits or features in unrelated species or
lineages.”119

The definitions of the terms “harmonisation” and “convergence” reveal that both concepts aim
at the coming together of legal systems, in a concerted effort aimed at increasing their similar-
ity. However, while the result of both phenomena is the same, the processes are different.

We argue that EU institutions, policymakers as well as scholars, need to adopt a more precise
language when discussing the regulatory phenomena occurring in insolvency and restructuring law.
Harmonisation overall aims at increasing legal similarity. It can take two forms: if it moves from the
supranational level to the domestic level, it should be referred to as top-down harmonisation; if it
moves from the domestic level to the supranational level, it should be referred to as convergence.

4.1.2 | The rhetoric of harmonisation

Secondly, we recommend that the EU institutions be mindful of their harmonisation rhetoric.
The wording adopted in various instruments has not always quite matched the content of these
initiatives and this wording has been either disproportionate or seemingly contradictory at
times, such as with the ECR 2014 and EIRR 2015, or too timid on other aspects, such as with
the PRD 2016. Inconsistencies between language and regulatory content can be spotted firstly
in the ECR 2014, which heralded itself as introducing a “new approach” to insolvency.

While it is acknowledged that some provisions within the Recommendation were somewhat
new to some Member States, even some with mature insolvency systems, the overall rhetoric of
the Recommendation was rather disproportionate and did not match the content of the Recom-
mendation, which was merely a variation on a very familiar process, that is, Chapter 11 of the
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U.S. Bankruptcy Code and mainly laid down best practices in preventive restructuring already
in place in several Member States. In any case, on the ECR 2014, Warner, for example, noted
that the Commission's invitation that Member States align their laws:

“may have arrived a little late. Based on the 2014 INSOL report […] most of the EU
member states already had laws incorporating major features of rescue before the
Recommendation was formally issued.”120

Another example of inconsistency in wording can be spotted in the EIRR 2015. Although the
Commission used the word “recast” in its title, which is defined as “to change the form of
something,”121 commentators have argued that the measure was “modest and unambitious”122

and that the rhetoric was:

“overblown and far divorced from the quite modest changes proposed in the
revised Insolvency Regulation.”123

As stated by McCormack:

“[w]hile the modern tendency may be to hype everything and to herald eagerly
rafts of new initiatives, this approach sows the seed of disillusionment and disap-
pointed expectations.”124

On the other hand, the harmonisation discourse has also been, at times, too timid. While the
EU institutions did in fact take into account national developments in the area, thereby codify-
ing best practices into EU legislative instruments, it merely alluded to this codification
approach, stating that:

“[t]he objective is not to interfere with what works well, but to establish a common
EU-wide framework to ensure effective restructuring.”125

In fact, besides the relative priority rule (art 11 of the PRD 2019), the PRD 2019 has not intro-
duced any new concept or insolvency rule. Instead, the PRD 2019 has mostly relied on existing
best practices in the area of preventive restructuring, such as the cram-down, moratorium and
debtor in possession mechanisms, as well as protection for new money.126 Similarly, the EIRR
2015 did not significantly overhaul the status quo. For the best part, it codified practices, which
had developed in the area of cross-border restructuring in previous years. For example, art 3 of
the EIRR 2015 codified the jurisprudence of the CJEU around the concept of the COMI,127 as
well as innovative practices devised by Member States. Articles 36 and 38 of the EIRR 2015 also
codified the concept of “synthetic proceedings” created by British Courts.128

As Nelken has argued:

“[b]orrowing other peoples' law is seen as just a method of speeding up the process
of finding legal solutions to similar problems – a process being encouraged all the
more by the pressures towards convergence brought about by globalisation.”129

While this was stated explicitly in the European Commission Impact Assessment 2016,130 it
would be beneficial for the Commission to be clearer about its position. By clearly stating that
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the PRD 2019 was mostly codifying what already existed and what worked well, the Commis-
sion would most likely have encountered less resistance from the beginning of the negotiating
process.

Overall, the EU institutions have not matched the wording in their harmonisation instru-
ment to the reality of their efforts, which have mostly taken the shape of legal codification,
rather than the introduction of novel ideas and concepts. As rightly pointed out by Warner:

“it seems to me that this is the assumption behind the European Council Recom-
mendation. It is not an invitation to be creative and design completely new rescue
models. Instead, the Recommendation includes a list of traditional rescue tools and
directs Member States to align their laws to those traditional rescue models.”131

We therefore recommend that the EU institutions be more mindful of their harmonisation lan-
guage and rhetoric, to better reflect the actual harmonisation methods adopted in practice
which include initiatives at the Member States' level. We argue that such inclusive approach
would support the case for further harmonisation across the EU which would most likely be
better accepted by national governments. To accommodate diverse national policies and domes-
tic interests, it is important that the EU acknowledge and give weight to natural convergence,
stemming from the Member States' level. Rather than merely pushing for top-down
harmonisation that has arguably so far failed to create a truly harmonised framework,
recognising the more nuanced and multi-layered approach that allows for legal evolution and
emulation within the EU could be the most promising path for future European law-making in
this area. This would mean:

i. allowing Member States' some leeway in the formulation of their domestic insolvency and
restructuring law policies;

ii. the sharing of best practices across Member States (possibly facilitated by the EU institu-
tions); and

iii. the codification at the EU level of these provisions and mechanisms which have proven
efficient and innovative.

4.2 | Rethinking harmonisation strategies and methods

This brings us to our second recommendation. Not only should the EU institutions be mindful
about matching their harmonisation language to the efforts and initiatives undertaken to pro-
mote it; they should also reconsider their harmonisation strategy. Crises provide useful impe-
tuses to rethink these strategies. The Global Financial Crisis of the late 2000s prompted the EU
to introduce its “New Approach to Business Failure” policy, as well as to kick off its substantive
harmonisation efforts. Similarly, our argument is that this crisis should not be wasted.

The COVID-19 crisis called into question the foundational and theoretical basis on which
the EU institution have built their harmonisation efforts. Eidenmüller rightly observed that the
harmonisation debates around the PRD had been “superficial” and:

“[paid] little attention to regulatory strategies and tools. [Were] the identified prob-
lems serious enough to do something, or should the status quo [have been]
maintained? If action [were] take[n], should it be in the form of a Directive or by a
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Regulation? Should the chosen instrument contain options, and if so, for whom…?
The Commission feebly attempt[ed] to answer all these questions in one sentence:
“A binding instrument in the form of a Directive setting up minimum harmonised
framework appears necessary to achieve the policy objectives on restructuring,
insolvency and second chance.”132

Harmonisation is indeed a tool used by the EU institutions to integrate the internal market and
ensure its smooth functioning. There is, therefore, a pressing need for academic and administra-
tive support as well as a solid, overarching theory of harmonisation to develop in order to
achieve this objective.

Our case study echoes Eidenmüller's comments and confirms this theoretical gap and mis-
guided harmonisation strategy. Firstly, similarly to Eidenmüller's comment that the Commis-
sion has paid “little attention to regulatory strategies and tools”, we note that no empirical
studies or discussions have been conducted on the merit of top-down harmonisation, regulatory
competition or state-centric solutions. All of these approaches can determine convergence of
legal rules, which is ultimately in line with the EU institutions' objectives of increased integra-
tion of national legal systems. This lack of investigation into the merits of alternative regulatory
approaches brings into question the purpose and legitimacy of the harmonisation process. The
EU harmonisation initiatives appear:

“methodologically unsound and, in any case […] clearly driven by the motive of
supporting the Commission's preferred regulatory course [i.e. further harmonisation].”133

Secondly, we comment on the narrow harmonisation focus of the last decade focusing on pre-
ventive restructuring mechanisms. Although this focus is supported by valid reasons,134 we also
acknowledge the political rationale behind this narrow harmonisation focus. Harmonising pre-
ventive restructuring frameworks is a “much safer political strategy” than:

“ventur[ing] into insolvency territory in a more narrow sense and embark[ing] on
a harmonisation of Member States' corporate insolvency regimes.”135

This is noticeable from the Commission's explicit statement in the PRD 2019 that its aim
was to:

“address […] the most important problems which could be feasibly addressed by
harmonisation.”136

However, this focus on preventive restructuring makes less sense from an economic
perspective.

The economic rationale of this particular focus on preventive restructuring is highly ques-
tionable. This clearly emerged in the aftermath of the COVID-19 pandemic. While the Commis-
sion had explained that:

“[w]ell-functioning insolvency frameworks covering a wide range of measures are
an essential part of a good business environment as it supports trade and invest-
ment, help create and preserve jobs, and help economies absorb economic shocks
[…] more easily,”137
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The pandemic did in fact create an economic shock138 and existing EU restructuring and insol-
vency law instruments (EIRR 2015 and PRD 2019) were of little help to absorb such shock.
While it must be noted that the PRD 2019 was not yet implemented in the Member States when
the COVID-19 pandemic hit the EU, nor were the initial responses based on implementing the
preventive restructuring toolbox. Indeed, the PRD 2019 would not have been a suitable instru-
ment during the crisis as dogmatically, flattening the insolvency curve was no longer a matter
of preventing insolvency.

These shortcomings were anticipated by experts who rightly predicted that the:

“Commission's proposal completely misses economic reality and the important fil-
tering function that insolvency must fulfil: to restructure only viable firms and liq-
uidate the non-viable ones.”139

Bork has stated that:

“[h]armonising insolvency law by avoiding insolvencies is a clear manifestation of
the current ‘restructuring hype’ and it carries with it the danger of investing maxi-
mum energy into a solution that is only helpful in a minority of cases.”140

He has also argued that:

“given that the EU strives for ‘a higher degree of harmonisation in insolvency law,’
it is quite remarkable that this process starts with harmonising the rules for solvent
companies, i.e. for companies which are seeking to avoid looming insolvency.”141

Tollenaar noted that, in the PRD Proposal 2016, the:

“Commission designed proceedings with a schizophrenic character that has funda-
mental architectural flaws” and that the “intent of the proposed directive is appar-
ently to prevent the harmful effects that result from the inefficiencies of existing
procedures. The solution should therefore be to remove the inefficiencies from exis-
ting insolvency procedures […] not to prevent the opening of an insolvency proce-
dure as such.”142

Our case study supports the arguments made by these commentators. As a result, we propose to
rethink the EU's harmonisation strategies. Legal harmonisation across the EU should be less
thought of as the result of top-down practices and more as the result of concerted, multi-layered
approaches aiming at strengthening the integration between separate national legal systems.
The economic crisis triggered by COVID-19 pandemic showed the inadequacy of top-down
harmonisation mechanisms as the only way to promote integration between Member States. As
both top-down and bottom-up processes fall within the broader umbrella term of
“harmonisation,” and as both processes have their own advantages, there is a strong argument
to rethink the harmonisation language at the European level.

We acknowledge that our discussion appears to reinforce the OMC approach originally
adopted by the EU in the area of insolvency law over two decades ago. As discussed in Section 2,
the EU originally studied examples of best practice and approaches by other States around the
globe, in particular the United States, which was in effect a sort of bottom-up approach to
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policy-making. However, it was more of a bottom-up approach to the study of insolvency law
rather than the bottom-up approach to the harmonisation law-making process we are advocat-
ing. Indeed, while the EU attempted to nudge Member States towards modernising their
regimes, no EU harmonisation measure came out of the OMC method at the time.

This is where the title of this article takes on its full meaning: new thoughts on old ideas as
our argument differs in the sense that we are arguing that the EU must acknowledge the role
played by existing domestic rules and practices in the top-down harmonisation process, for its
own sake, as it will result in decreased resistance to the EU measure. The EU should be mindful
of the biases of Member States when adopting expressions such as “new approach” in the title
of their harmonisation initiative and rather highlight in the harmonisation and text that the
measure is in reality codifying existing practices.

While the EU's policy of differentiated integration allows for the flexibility and accommoda-
tion of Member State differences in its legislative approach, the downside of this is that it also
provides space for obstinacy and objection where legislative activities are perceived as going to
too far too fast. The PRD proposal, for example, acknowledges this fine line as the Commission
stated that the “objective [was] not to interfere with what works well,”143 while the PRD
also obviously introduces something that is new to many EU insolvency and restructuring
frameworks. Language is key and there is ample room for improvement by the European
institutions.

5 | CONCLUSION

The significance of EU legal harmonisation cannot be overstated, especially in the field of insol-
vency. Member States tend to be quite protective of their national sovereignty over the regulation of
sensitive policy areas, such as insolvency, which is ultimately mirrored in corporate and investment
decisions. Nevertheless, acknowledging the potential for insolvency laws to impinge on economic,
social, and political issues of national interest, Member States have realised the need for consensual
decision-making, and the harmonisation of insolvency laws in the EU is indeed happening. While
these European harmonisation efforts need to be praised for their accomplishment against a com-
plex and fragmented political environment, the EU institutions should accept the reality of the legal
harmonisation process, which, in line with the Member States' expectations and practices, reflects a
dual approach to increasing legal similarity across the EU.

Our case study reveals that, as the COVID-19 pandemic created similar problems in every
country, governmental reactions shared common patterns. This has resulted in a phenomenon
of natural bottom-up, legal convergence in an area that had previously been deemed too politi-
cally sensitive to engage in full substantive harmonisation. While we acknowledge that further
research is needed to determine whether the regulatory phenomenon uncovered in our case
study is coincidental or local, the findings are nonetheless significant in several ways.

First, this discussion is important as scholars have already warned that until we can rely on
a more structured debate and a solid overarching theory of harmonisation, legal integration is
unlikely to succeed.144 Our proposed understanding of the harmonisation process would also be
attuned to the linguistics of the EU, which have long used the words “harmonisation” and
“convergence” interchangeably in their policy and legislative documents. While it is argued that
these processes should not be opposed, we suggest ways of better co-ordinating these strategies.
Just as harmonisation measures can be driven by the EU institutions, they can also result from
the elevation of best practices and bottom-up national solutions.
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Secondly, while the Commission embarks on a new harmonisation initiative in the field of
insolvency and restructuring law,145 the EU is still battling Eurosceptic tensions and legitimacy
challenges. This discussion around the phenomena encompassed within the scope of
harmonisation and the role of Member States in the harmonisation processes is thus particu-
larly important. The phenomenon of legal alignment and emulation which we noted in the area
of insolvency and restructuring law amongst the countries studied in this article was not driven
by top-down EU initiatives and rather, started at the bottom level.

The harmonisation process as applied to the field of insolvency law is instructive as an
example for broader discussions at EU level around its overall harmonisation policy. We hope
that by uncovering the role of Member States as drivers of European harmonisation, we can
contribute to the demystification that EU laws are not merely passed in Brussels, behind closed
doors, but that rather, the EU is an arena of dialectic harmonisation.
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