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The special provision relating to state monopolies of a commercial character within the EU’s internal
market is nestled in the Treaties as the final provision regarding the free movement of goods. This
special provision of Article 37 of the Treaty on the Functioning of the European Union (TFEU) is
often overlooked, given it is seen to be of lesser significance than the general provisions on goods
concerning quantitative restrictions and measures having equivalent effect contained in Articles 34–
36 TFEU.Whilst the case law on state monopolies in respect of goods is elaborate, it is still far from
clear how state monopolies within the meaning of Article 37 TFEU are to be handled, as evident
from the case law of the Court of Justice. The article analyses three arising issues. Firstly, it
investigates the boundary between the special provision of Article 37 TFEU and the general
provisions of Articles 34–36 TFEU; secondly, it critiques the public interest aim that was once read
into Article 37 TFEU by the Court of Justice; and thirdly, it questions the discrimination reading
of Article 37 TFEU, rather than a more elaborate restrictions reading. Conclusively, the article
offers grounds for why the special provision of Article 37 TFEU ought to be repealed, which in turn,
would provide for a more concerted and consistent approach by subjecting state monopolies to the
general free movement of goods provisions of the EU Treaties.
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1 STATE MONOPOLIES AND THE FREE MOVEMENT OF GOODS

State monopolies of a commercial character (hereafter, state monopolies) in regard to
goods date back to a time when states were heavily involved in the creation of new
industries, which in turn provided forms of employment. They were historically
aimed at primary products – raw materials and resources needed for basic human use.
Far from being a homogenous group, state monopolies could (and can) be different
types of entities controlling different aspects of a good’s lifecycle: production,
import, export, wholesale, retail sale, and other forms of economic activity related
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to goods. Collectively and within these non-exhaustive categories, state monopolies
have been never a coherent group. Rather, the manner in which they were designed,
their commercial significance, and their precise purpose all differed, sometimes
radically.

Having a provision in the EU Treaties dealing with state monopolies in regard
to goods when the Treaty of Rome was drafted, now Article 37 TFEU, was not
unusual. Article XVII of the General Agreement on Tariffs and Trade (GATT) had
comparable aims.1 Allegedly, the history of Article 37 TFEUwas targeted at one state
monopoly in particular – the French regime for mineral oil projects.2 But other
known state monopolies also existed at the time of its initial inclusion in the Treaty of
Rome, For example, in the early days of the European Coal and Steel Community
(ECSC), France had a coal import monopoly. The solution found between France
and the Commission to comply with Article 37 TFEU was that the organizer
possessing the monopoly could continue to exist, but it had a duty to comply with
requests for importation, when requested to do so.3 Many state monopolies continue
to exist in some Member States in the modern age. Most notably in the modern age,
are the retail state monopolies for alcoholic goods that exist in two Nordic states that
are EU Member States.4

Yet, despite this normality of having a provision concerning state monopolies
vis-à-vis international trade law, Article 37 TFEU can be labelled as a ‘special
provision’ in regard to the free movement of goods within the EU, whereas
Articles 34–36 TFEU can be called the ‘general provisions’ regarding goods.5

Today, the special provision states:

1 State monopolies outside of the EU, and historically, have also been called state trading monopolies,
national monopolies, public monopolies, state enterprises, state trading, and state commerce. See Jacques
H. J. Bourgeois,ECRules on State Monopolies and Public Undertakings: Any Relevance for theWTO?, in State
Trading in the Twenty-First Century vol. 1 (Thomas Cottier & Petros C. Mavroidis eds, University of
Michigan Press 1999).

2 This was at least claimed in, Paul Joan George Kapteyn & Pieter VerLoren van Themaat, Introduction to
the Law of the European Communities: After the Accession of New Member States 204 (Sweet and Maxwell
1973).

3 Georges van Hecke,Government Enterprises and National Monopolies Under the E.E.C. Treaty, 3 Common
Mkt. L. Rev. 450, 459 (1966).

4 Two other Nordic states that are not EUMember States – Iceland andNorway – are contracting parties to
the EEA Agreement. That international agreement has a comparable provision of Article 37
TFEU – Article 16 EEA – and the EFTA Court has extensively adjudicated on state monopolies and
the freemovement of goods. SeeGrahamButler &MariusMeling, State Monopolies and the Free Movement of
Goods in EEA Law: Ensuring Substantive Homogeneity at the EFTA Court (2022 Forthcoming).

5 Article 34 TFEU: ‘Quantitative restrictions on imports and all measures having equivalent effect shall be
prohibited between Member States’.Article 35 TFEU: ‘Quantitative restrictions on exports, and all
measures having equivalent effect, shall be prohibited between Member States’.Article 36 TFEU: ‘The
provisions of Articles 34 and 35 shall not preclude prohibitions or restrictions on imports, exports or
goods in transit justified on grounds of public morality, public policy or public security; the protection of
health and life of humans, animals or plants; the protection of national treasures possessing artistic,
historic or archaeological value; or the protection of industrial and commercial property. Such
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Article 37 TFEU:

1. Member States shall adjust any State monopolies of a commercial character
so as to ensure that no discrimination regarding the conditions under which
goods are procured andmarketed exists between nationals ofMember States.
The provisions of this Article shall apply to any body through which a
Member State, in law or in fact, either directly or indirectly supervises,
determines or appreciably influences imports or exports between Member
States. These provisions shall likewise apply to monopolies delegated by the
State to others.

2. Member States shall refrain from introducing any new measure which is
contrary to the principles laid down in paragraph 1 or which restricts the
scope of the articles dealing with the prohibition of customs duties and
quantitative restrictions between Member States.

3. If a State monopoly of a commercial character has rules which are
designed to make it easier to dispose of agricultural products or obtain
for them the best return, steps should be taken in applying the rules
contained in this Article to ensure equivalent safeguards for the employ-
ment and standard of living of the producers concerned.

The special provision of Article 37 TFEU is the final part of the free movement of
goods title of the EU Treaties. Diminished in apparent importance, it has always been
relegated to being outside the general provisions due to its lacking in the same level of
constitutional stature of the provisions on quantitative restrictions, and measures having
equivalent effect. Indeed, Article 37 TFEU is plagued with obscurity given its unclear
relationship to the general provisions of Articles 34–36 TFEU, as well as other parts of
EU primary law.6 Article 37 TFEU is not crafted as well as it might otherwise be if a
drafter were to be offered a pen with new ink. As noted by Advocate General (AG)
Tesauro in France v. Commission (‘Terminal Equipment’), there has been ‘obscure clarity
which has[,] for some time andwith some authority[,] surrounded Article 37 [TFEU]’.7

Indeed as far back as Costa v. ENEL, a case not exactly known for its state monopolies
component,8 the Court of Justice of the European Union (the Court) itself referred to
Article 37 TFEU’s ‘complexity’.9 Getting to the true objective of Article 37 TFEU is

prohibitions or restrictions shall not, however, constitute a means of arbitrary discrimination or a
disguised restriction on trade between Member States’.

6 Article 37 TFEU was initially prescribed as having ‘obscure clarity’. For the coining of the phrase,
Claude-Albert Colliard, L’obscure clarité de l’article 37 du traité de la communauté économique européene,
Recueil Dalloz 263 (1964).

7 Opinion of AG Tesauro, Case C-202/88, French Republic v. Commission of the European Communities,
ECLI:EU:C:1990:64 (‘Terminals Equipment’), para. 11. Presumably, but without citation, AG Tesauro
was referring to the term coined by Colliard.

8 Costa v. ENEL is most well-known for the pronunciation that EU law has primacy over national law.
9 Case 6/64, Flaminio Costa v. ENEL, ECLI:EU:C:1964:66, at 598.
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admittedly difficult. Amongst lawyers, interpreting Article 37 TFEU has difficulties that
are ‘almost legendary’.10 Moreover, the destiny of state monopolies as regards goods has
been ‘less obvious’.11 One of the earliest pronunciations on Article 37 TFEU said the
special provision related to ‘widely varying situations’.12

Yet that has not meant that Article 37 TFEU has been unimportant, given that
the existence of state monopolies can give rise to obstacles to the free movement of
goods. They can have a single purpose or many,13 but they are certainly not a fixture
of the promotion of the aims of the internal market. On the contrary, they are
normally protectionist in nature – the complete opposite of the liberalizing aims of
the internal market. Put one way, Article 37 TFEU was woven into the fabric of the
free movement of goods to ensure that the other free movement of goods provi-
sions – the general provisions of Articles 34–36 TFEU – were ‘not circumvented’.14

AG Tesauro correctly noted in Commission v. Greece (‘Greek Oil Supplies I’) that ‘it is
legitimate to assume that a monopoly holder tends rationally to give precedence to
the marketing of its own products as opposed to imported products which are
therefore objectively discriminated against’.15

As a whole, Article 37 TFEU needs no full rehearsal of its complete history, and
is given extensive descriptive and analytical attention in specialized literature,16 even
if it is, regrettably, omitted from the vast majority of textbooks on EU law. That said,
contemporary issues still plague how state monopolies are to be treated within EU
law, which this article elucidates. Behind Article 37 TFEU have been less obvious
‘technical ramifications of its inclusion’ in the EU Treaties,17 which are still ever
present. Whilst Article 37 TFEU suggests Member State have significantly limited
discretion to interfere in certain elements of trade in goods, it does come with
caveats, and Article 37 TFEU is still subject to confusion in the present era in light
of the case law. This article analyses the most pressing contemporary issues arising
from the special provision of Article 37 TFEU, and ultimately, calls for its ultimate

10 José Luis Buendía Sierra, Exclusive Rights and State Monopolies Under EC Law Article 86 (Former Article 90)
of the EC Treaty 77 (Oxford University Press 2000).

11 Ibid., at 77.
12 Opinion of AGGand, Case 20/64, SARL Albatros v. Société des pétroles et des combustibles liquides (Sopéco),

ECLI:EU:C:1964:85, at 44.
13 For one member of the Court, ‘[i]t is not difficult to imagine a monopoly with twin purposes, or a

monopoly with a main and a secondary purpose’. Opinion of AG Warner, Case 59/75, Pubblico
Ministero v. Flavia Manghera and others, ECLI:EU:C:1976:1, at 106.

14 Laurence W. Gormley, EU Law of Free Movement of Goods and Customs Union 539 (Oxford University
Press 2009).

15 Opinion of AG Tesauro, Case C-347/88, Commission of the European Communities v. Hellenic Republic,
ECLI:EU:C:1990:470 (‘Greek Oil Supplies I’), para. 19.

16 For example, Oliver on Free Movement of Goods in the European Union (Peter Oliver ed., Hart Publishing
2010).

17 Derrick Wyatt, State Monopolies of a Commercial Character, 5 Eur.L. Rev. 213 (1980).
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deletion from primary law, with the result, in its place, of subjecting the remaining
state monopolies to the general provisions of Articles 34–36 TFEU alone.

The article is structured as follows. Section 2 examines the difficulty, as evident
in the case law, of the separability issue under the free movement of goods. What
national measures are scrutinized under Article 37 TFEU – the special provision
concerning state monopolies, and what is otherwise examined under Articles 34–36
TFEU – the general provisions concerning quantitative restrictions and measures
having equivalent effect, has varied, and has been widely inconsistent over the
trajectory of over half a century of case law. As demonstrated, the case-law is
unpredictable, which alone is reason enough for Article 37 TFEU to be reconsidered
for elimination from EU primary law. Section 3 turns to looking at how a public
interest aim has been read into Article 37 TFEU in the case-law only relatively
recently in the life of the case-law in Franzén.18 However, given that assessing
national measures under Article 37 TFEU has been shied away from in more recent
judgments, such as Rosengren,19 ANETT,20 and Visnapuu,21 this new case law could
be considered a renouncement of the public interest aim that the Court itself created.
This has given rise to further uncertainties, since what a public interest is has never
been defined, and nor is it explicitly provided for in the EU Treaties. Section 4
attends to the question of the test that is to be applied under Article 37 TFEU.
Textually, it is indeterminate whether it is a mere prohibition of discrimination, or
rather, a broader prohibition of restrictions, since Article 37 TFEU explicitly refers to
both discrimination and restrictions in different parts. The Court initially gave
conflicting signals as to whether Article 37 TFEU was a discrimination test or
restrictions test, as exemplified inManghera.22 It is contended that a broad restrictions
approach, as seen under the general provisions concerning the free movement of
goods, is more in line with the objectives of achieving the free movement of goods.
Conclusively, section 5 sets forth the argument for why Article 37 TFEU is unwork-
able, and advocates for eventual repeal of Article 37 TFEU, which instead would
subject state monopolies to the general provisions concerning the free movement of
goods in Articles 34–36 TFEU.

18 Case C-189/95, Criminal proceedings against Harry Franzén, ECLI:EU:C:1997:504.
19 Case C-170/04, Klas Rosengren and Others v. Riksåklagaren, ECLI:EU:C:2007:313.
20 Case C-456/10, Asociación Nacional de Expendedores de Tabaco y Timbre (ANETT) v. Administración del

Estado, ECLI:EU:C:2012:241.
21 Case C-198/14, Valev Visnapuu v. Kihlakunnansyyttäjä (Helsinki) and Suomen valtio – Tullihallitus, ECLI:

EU:C:2015:751.
22 Case 59/75, Pubblico Ministero v. Flavia Manghera and others, ECLI:EU:C:1976:14.
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2 SEPARABILITY OF THE SPECIAL PROVISION FROM THE
GENERAL PROVISIONS

The first issue that arises is that of separability. It is uncertain whether cases brought to
the Court concerning state monopolies are to be examined under Article 37 TFEU
(the special provision), or whether they are to be examined in respect of Articles 34–
36 TFEU (the general provisions) exclusively; or under both, cumulatively. What
separates the special provision from the general provisions has never been clear-cut
according to AG Tizzano in Rosengren,23 and ‘it is not easy to see the precise location
of the distinction between provisions’,24 despite the overlapping objectives of
Articles 37 TFEU and Articles 34–36 TFEU in achieving the free movement of
goods within the internal market.

As will be demonstrated, the Court in early case law examined all national
measures relating to state monopolies under Article 37 TFEU, and did not engage in
a separability exercise. In this mode, it did not subject any national measures
concerning state monopolies to the general provisions of Articles 34–36 TFEU.
However, the Court subsequently changed its mind. In Cassis de Dijon, the Court
stated that a separability exercise must be engaged in, assessing some national
measures under the special provision of Article 37 TFEU, and other national
measures under the general provisions of Article 34–36 TFEU. The most recent
case law, however, suggests the case law has moved away from both these prior
positions of assessing national measures under Article 37 TFEU alone, and engaging
in a separability exercise between Article 37 TFEU and Articles 34–36 TFEU.
Instead of these two prior approaches, as evidenced in Visnapuu, it now appears
the Court assesses all national measures related to state monopolies under the general
provisions of Articles 34–36 TFEU only, and has partially gone back to its original
position that separability should not be engaged in. Different to its original position,
the Court now examines the national measures under the general provisions of
Articles 34–36 TFEU, and not the special provision of Article 37 TFEU.
Consequently, the case law on state monopolies and the free movement of goods
must be scrutinized in a chronological manner to understand the shifts in the
jurisprudence.

Separability of the free movement of goods provisions was considered very early
in the case law, in particular, by AG Gand in Albatros v. Sopéco. For him, he said that:

23 As one member of the Court has noted, separability has been ‘anything but a straightforward exercise’.
Opinion of AG Tizzano, Case C-170/04, Klas Rosengren and Others v. Riksåklagaren, ECLI:EU:
C:2006:213, para. 33. Note: There were two Opinions of Advocates General in Rosengren. Firstly, by
AG Tizzano, and secondly, by AG Mengozzi.

24 Peter Oliver, Free Movement of Goods in the European Community: Under Articles 28 to 30 of the EC Treaty
438 (Fourth Edition, Sweet and Maxwell 2003).
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[e]ither we [the Court] analyse the [state monopoly] system covered by Article 37 [TFEU]
into its constituent parts and apply directly to each of the elements which comprise the
monopoly the rules of the preceding Articles [Articles 34-36 TFEU] under the conditions
determined by those Articles,… , or else we consider that Article 37 [TFEU] is only directly
applicable to the case of monopolies and like organi[s]ations; which is not to say that the
application of the rules contained in the preceding Articles [Articles 34-36 TFEU] is entirely
excluded, but that these Articles are applicable through Article 37 [TFEU] in so far as the
latter refers to them.25

This early and insightful reading of the free movement of goods provisions, encom-
passing analysis of Article 37 TFEU, and Articles 34–36 TFEU, was not adjudicated
upon by the Court inAlbatros v. Sopéco, but it provided an early insight into what was
to come, and how the Court would eventually deal with the arising difficulty of the
separability of national measures.

Initially, Article 37 TFEU gave Member States far more room for manoeuvre
than Articles 34–36 TFEU did, as a result of the special provision coming within the
scope of a transition period up until the end of 1969, which did not apply to the
general provisions. As put, it was ‘not difficult to itemise examples of discrimination
practiced by national monopolies which the signatories of the Treaty would almost
certainly have hesitated to classify within the terms of Articles [34-35 TFEU]’.26

However, as seen in subsequent case law, it became evident that some of theMember
States had difficulty in complying with the demands of Article 37 TFEU in adjusting
their state monopolies during this transition period. This struggle was compounded
by the fact that theMember States acknowledged their failure to comply with Article
37 TFEU once the transition period was over. Less than four-months into the full
application of Article 37 TFEU after the end of the transition period, the Council
agreed upon a resolution that both France and Italy would ‘undertake to take all
necessary measures for the abolition of discrimination arising out of national mono-
polies of a commercial nature’,27 regarding manufactured tobacco. This resolution
was subsequently acknowledged in Manghera,28 but however, on the basis that it
supported the assertion that Article 37 TFEU was not, and could not be amended by
a Council resolution.

The first judgment in which the Court properly dwelled on Article 37 TFEU
was Cinzano. There, the Court said Article 37 TFEU was ‘worded in deliberately
general terms so as to include activities by which the [Member] State concerned acts

25 Opinion of AGGand, Case 20/64, SARL Albatros v. Société des pétroles et des combustibles liquides (Sopéco),
ECLI:EU:C:1964:85, at 45.

26 Derrick Wyatt, New Light on Article 37 EEC, 1 Eur. L. Rev. 307, 313 (1976).
27 ‘C 50/2. Council Resolution of 21 April 1970 on National Monopolies of a Commercial Character in

Manufactured Tobacco’.
28 Case 59/75, Pubblico Ministero v. Flavia Manghera and others, ECLI:EU:C:1976:14, para. 11, and paras

19–22.
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only “de facto” or “indirectly” in trade between Member States, as well as activities
by which, far from “supervising” or “determining” such trade, it is satisfied merely
by “influencing” it’.29 The Court went on to state that Article 37 TFEU was ‘not
limited to imports or exports which are directly subject to the monopoly but covers
all measures which are connected with its existence and affect trade betweenMember States
in certain products, whether or nor [sic] subject to the monopoly’.30 In other words, state
monopolies, according to the Court, should be examined under Article 37 TFEU
alone, exclusively, and no separability test was to be engaged in. Therefore, from the
outset, the Court was set to scrutinize state monopolies exclusively under the special
provision of Article 37 TFEU, and not the general provisions of Articles 34–36
TFEU.

Post-Cinzano, in Manghera, this exclusive approach, an all measures or insepar-
ability approach, was followed, for in that case, it was enough to demonstrate that
measures were tied to the state monopoly.31 Likewise in Miritz, the Court said that
Article 37 TFEU was ‘not limited to imports or exports which are directly subject to
the monopoly but covers all measures which are connected with its existence and
affect trade between Member States in certain products, whether or not subject to the
monopoly’.32 But the Court quickly and quietly reversed thisCinzano reading, which
it had already affirmed inManghera andMiritz, with its seminalCassis de Dijon ruling.

Whilst the eminentCassis de Dijon case is known for many other reasons,33 there
was also a lesser-known state monopolies angle. Here, the Court spoke about Article
37 TFEU in an inarticulate way, so it is worthwhile to quote it extensively, given the
de facto partial overruling of its recent judgments in Cinzano, Manghera, andMiritz.
InCassis de Dijon, the Court said that Article 37 TFEUwas ‘irrelevant with regard to
national provisions which do not concern the exercise by a public monopoly of its specific
function, … but apply in a general manner to the production and marketing
of … [goods]’.34 In other words, the Court said the special provision of Article 37
TFEU was only applicable to the existence and operation of a state monopoly, and
that other matters outside of this existence and operation fell to be examined under
the general provisions of Articles 34–36 TFEU. Accordingly, Cassis de Dijon intro-
duced a separability test, with some matters examined under the special provision of

29 Case 13/70, Francesco Cinzano &Cia GmbH v. Hauptzollamt Saarbrücken, ECLI:EU:C:1970:110, para. 5.
30 Ibid., emphasis added.
31 Case 59/75, Pubblico Ministero v. Flavia Manghera and others, ECLI:EU:C:1976:14.
32 Case 91/75, Hauptzollamt Göttingen and Bundesfinanzminister v. Wolfgang Miritz GmbH & Co., ECLI:

EU:C:1976:23, para. 8.
33 Namely, the introduction of the doctrine of mutual recognition within the meaning of Art. 34 TFEU,

and the introduction of the mandatory requirement doctrine within the meaning of Art. 36 TFEU. For
recent reflections, see Cassis de Dijon: 40 Years On (Albertina Albors-Llorens, Catherine Barnard &
Brigitte Leucht eds, Hart Publishing 2021).

34 Case 120/78, Rewe-Zentral AG v. Bundesmonopolverwaltung für Branntwein, ECLI:EU:C:1979:42
(‘Cassis de Dijon’), para. 7, emphasis added.
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Article 37 TFEU, and some other matters examined under the general provisions of
Articles 34–36 TFEU. In Cassis de Dijon, however, the Court did not elaborate on
what it meant by some matters of being central to the existence and operation of a
state monopoly, and so uncertainty arose as to how separability was to work.

Post-Cassis de Dijon, the Court confirmed its new separability approach, con-
firming the partial disavowal of Cinzano, Manghera, and Miritz. To illustrate, in
Peureux I, the Court stated that Article 37 TFEU ‘concern[s] only activities intrinsi-
cally connected with the specific business of the [state] monopoly and are irrelevant
to national provisions which have no connexion with such specific business’.35

Therefore, as seen thereafter in Peureux II,36 not only were matters separable, they
were in turn to be examined cumulatively, examined under Article 34 TFEU first,
and Article 37 TFEU second. Likewise inGreek Oil Supplies I,37 the Court examined
separable measures cumulatively, however, this time, examined the matters under
Article 37 TFEU first,38 and Article 34 TFEU second – the opposite manner in
which it had in Peureux II.The latterGreek Oil Supplies I formulation was followed in
Banchero.39

But the re-reading of the special provision of Article 37 TFEU in Cassis de
Dijon, which brought in a separability test, and the obscurity it perpetuated, was
to continue. The Franzén ruling is where true obscure clarity was performed par
excellence. To begin with in Franzén, AG Elmer looked at state monopoly as a
whole, and did not go into a detailed breakdown of what fell under the special
provision of Article 37 TFEU and what under the general provisions of Articles
34–36 TFEU. By contrast, the Court said that Article 37 TFEU was aimed at
‘the elimination of obstacles to the free movement of goods, save, however, for
restrictions on trade which are inherent in the existence of the monopolies in
question’.40 However, just like in Cassis de Dijon, which did not define what
measures were central to the existence and operation of a state monopoly, the
Court in Franzén did not explain how to determine what was intrinsically part

35 Case 86/78, SA des grandes distilleries Peureux v. directeur des Services fiscaux de la Haute-Saône et du territoire de
Belfort, ECLI:EU:C:1979:64 (‘Peureux I’), para. 35. The Court said the nearly the same in Case 119/78, SA
des grandes distilleries Peureux v. Directeur des Services fiscaux de la Haute-Saône et du territoire de Belfort, ECLI:EU:
C:1979:66 (‘Peureux II’), para. 28. The only difference between the two is that in Peureux I, the Court said it
about Art. 37 TFEU as a whole, whereas in Peureux II, it singled out Art. 37(1) TFEU and Art. 37(2) TFEU.

36 Case 119/78, SA des grandes distilleries Peureux v. Directeur des Services fiscaux de la Haute-Saône et du
territoire de Belfort, ECLI:EU:C:1979:66 (‘Peureux II’).

37 Case C-347/88, Commission of the European Communities v. Hellenic Republic, ECLI:EU:C:1990:470
(‘Greek Oil Supplies I’).

38 This was consistent with the Opinion of AG Cosmas, Case C-157/94, Commission of the European
Communities v. Kingdom of the Netherlands, ECLI:EU:C:1996:449 (‘Electricity’).

39 Case C-387/93, Criminal proceedings against Giorgio Domingo Banchero, ECLI:EU:C:1995:439.
40 Case C-189/95, Criminal proceedings against Harry Franzén, ECLI:EU:C:1997:504, para. 39, emphasis

added.
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of the state monopoly, or ‘inherent in the existence of the [state] monopolies’
under Article 37 TFEU.

Thereafter Franzén in Hanner, a reference from a national court in the same
Member State, but on a different state monopoly,41 the Court determined a retail
sales regime to be within the bounds of the special provision of Article 37 TFEU,
which was to say, within the meaning of the existence and operation of the state
monopoly, or, to use the Franzén terminology, ‘inherent in the existence of the
monopolies in question’.42 In light of this, the Court did not examine the national
measures under the general provisions of Articles 34–36 TFEU, and instead, con-
fined its examination to Article 37 TFEU. But, contrary to Franzén, the Court in
Hanner stated the state monopoly in question infringed the special provision of
Article 37 TFEU, given there were discriminatory national measures in place. Yet
post-Hanner, it became clear that Hanner was to be the last case that determined
national measures within the free movement of goods provisions based on Article 37
TFEU.

This was demonstrated inRosengren,43 where the state monopoly in question did
not have the sole right to import a good, but there was a ban on private individual
imports of certain goods that would otherwise have to be sold in a retail sales
monopoly. Accordingly, the Court considered the national measures on import
restrictions under the general provisions under Articles 34–36 TFEU alone, rather
than the special provision of Article 37 TFEU. This was because, in the Court’s view,
the state monopoly under Article 37 TFEU concerned retail sales of goods, and did
not concern the import of goods that must be sold at the retail sales monopoly.
Taking such a perspective, such importation was separable from the existence or
operation of the state monopoly. Therefore inRosengren, the national measures were
considered exclusively under Articles 34–36 TFEU, and Article 37 TFEU was
avoided.

This was continued thereafter in ANETT, a second example of the Court
avoiding treatment of the special provision of Article 37 TFEU. In fact, the referring
national court had put forth a question to the Court on the basis of the general
provision of Article 34 TFEU only, whereas it was the Commission and Member
State from which the reference for a preliminary ruling originated, who intervened
and argued that the national measures should be examined on the basis of the special
provision of Article 37 TFEU. Here, the Court found that the national measures
were separable from the existence and operation of the state monopolies, and thus,

41 In Franzén, the state monopoly was a monopoly on certain alcoholic beverages, which in part
concerned a retail sales monopoly. In Hanner, the state monopoly was a retail sales monopoly on
pharmacies.

42 Case C-438/02, Criminal proceedings against Krister Hanner, ECLI:EU:C:2005:332, para. 35.
43 Case C-170/04, Klas Rosengren and Others v. Riksåklagaren, ECLI:EU:C:2007:313.
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considered Article 37 TFEU ‘irrelevant’,44 and dealt with the national measures
exclusively under Articles 34–36 TFEU. Unusually, for a case that raised a novel
point, there was no Opinion of the AG in ANETT, despite the fact that the issue at
hand would clearly have benefited from such an assessment.

The Court, quickly veering out of assessing the measures under Article 37
TFEU as it did in ANETT, came back shortly thereafter in Visnapuu. There, with
the benefit of an Opinion, AG Bot noted that there the issue of separability
between the special provisions and the general provisions as regards state mono-
polies continued to have ‘some ambiguity’,45 in particular, given the recent case
law of the Court avoiding Article 37 TFEU. Indeed, he even noted that Franzén
was of little use for clarity,46 and skidded over it. However, he did determine that a
licensing arrangement as regards a retail sales monopoly was within the ambit of the
special provision of Article 37 TFEU,47 thus, being inseparable from the state
monopoly. By contrast to AG Bot’s assertion, however, the judgment of the Court
in Visnapuu admitted that it did not possess enough information on how to
determine the separability issues,48 and thus, examined the national measures
under the general provisions of Articles 34–36 TFEU alone, again avoiding
Article 37 TFEU altogether. Even the referring national court that made the
reference in Visnapuu was unsure, as is evident from the range of questions it sent
to the Court. The approach of the Court in Visnapuu was said to be ‘excessive[ly]
formalistic and remarkably narrow’,49 especially in light of the different approach
taken by the AG.

Therefore, starting with Rosengren, and confirmed with ANETT and Visnapuu,
the Court at present goes out of its way to avoid adjudication on the basis of the
special provision of Article 37 TFEU. But this avoidance technique is not totally
new, as previously this method of aversion had history. For example, during the
transition period between 1958 and 1969, Article 37 TFEU had the effect of
suspending, albeit temporarily, the full application of non-discriminatory internal
taxation rules under Article 110 TFEU. Similarly, an equivalent stipulation that
inserted the modus of Article 37 TFEU into accession agreements, if an adjustment
period was included, meant that Article 37 TFEU was unable to produce direct

44 Case C-456/10, Asociación Nacional de Expendedores de Tabaco y Timbre (ANETT) v. Administración del
Estado, ECLI:EU:C:2012:241, para. 30.

45 Opinion of AG Bot, Case C-198/14, Valev Visnapuu v. Kihlakunnansyyttäjä (Helsinki) and Suomen
valtio – Tullihallitus, ECLI:EU:C:2015:463, para. 123.

46 Ibid., para. 124.
47 Ibid., paras 151–152.
48 Case C-198/14, Valev Visnapuu v. Kihlakunnansyyttäjä (Helsinki) and Suomen valtio – Tullihallitus, ECLI:

EU:C:2015:751, para. 96.
49 Lucio Di Cicco, The Visnapuu Case: The Narrow Interpretation of Article 37 TFEU and the Consequent

Failure in the Application of the ‘Certain Selling Arrangements’ Doctrine, 43 Legal Issues Econ, Integration
309, 319 (2016).
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effect, as evident in Neto Costa.50 However, after the transition period, such issues
arising from internal taxation applied in state monopolies were to be scrutinized for
compatibility with Union law under Article 110 TFEU alone, and not Article 37
TFEU, as seen in Peureux I.51

Accordingly, the issue of what is inherently tied to a state monopoly, and thus
inseparable on the one hand; and what is separable on the other hand, is quite the
nuisance, and has never been explained by the Court, either in Cassis de Dijon,
Franzén, or subsequently. This may explain the turn of the case law, beginning in
Rosengren.The precise delimitation between inseparable and separable matters from a
state monopoly, as put by AG Mengozzi in Rosengren, is ‘not unambiguous’,52 and
the Court has consistently failed to give any affirmative boundaries. What is all more
striking on the separability issue is that what is meant to be captured by the complete set
of rules governing the prohibition of quantitative restrictions between Member
States.53 Both the special provision and the general provisions cover much of the
same subject matter. Therefore, why matters are to be separated at all is a bit of a
mystery.

As put long ago, ‘[t]he truth is that the relationship between Article 37 [TFEU]
and the Articles preceding it [Articles 34-36 TFEU] have never been entirely
clear’.54 Similarly, ‘it is impossible to give a clear answer to the question … namely
in what cases Article 37 [TFEU] outs Article[s] [34-36] and whether it leads to a
different result’.55 These two statements were written in the early 1980s in leading
materials on EU internal market law. Forty years later, and many cases later, the same
issue remains, with contemporary case law making no headway in clarifying the
obscurity. This is convenient for the Court, and offers it ultimate flexibility, at the
expense of certainty. Just what is the intrinsic part of the existence and operation of a
state monopoly, to be examined under the special provision of Article 37 TFEU, is
therefore anything but clear. Accordingly, the obscurity of Article 37 TFEU in this
regard leaves more questions than the Court has ever been willing to provide answers
for. Attempting to separate between national measures intrinsically connected or not

50 Case C-76/91, Caves Neto Costa SA v. Ministro do Comércio e Turismo and Secretário de Estado do Comércio
externo, ECLI:EU:C:1993:14, para. 8.

51 Case 86/78, SA des grandes distilleries Peureux v. directeur des Services fiscaux de la Haute-Saône et du territoire
de Belfort, ECLI:EU:C:1979:64 (‘Peureux I’).

52 Opinion of AG Mengozzi, Case C-170/04, Klas Rosengren and Others v. Riksåklagaren, ECLI:EU:
C:2006:213, para. 32. Note: There were two Opinions of Advocates General in Rosengren. Firstly, by
AG Tizzano, and secondly, by AG Mengozzi.

53 Part III (Union policies and internal actions), Title II (Free movement of goods), Ch. 3 (Prohibition of
quantitative restrictions between Member States), TFEU, which collectively covers Arts 34–37
TFEU – the general provisions and special provision.

54 Derrick Wyatt & Alan Dashwood, The Substantive Law of the EEC 6 (Sweet and Maxwell 1980).
55 Peter Oliver, Free Movement of Goods in the E.E.C.: Under Articles 30 to 36 of the Rome Treaty 230 (First

Edition, European Law Centre 1982).
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to a state monopoly is, it is submitted, both unworkable and unreliable, and is the first
argument for why Article 37 TFEU should be repealed, given the national measures
concerning state monopolies are subjected to scrutiny under the general provisions
anyhow.

3 READING IN A ‘PUBLIC INTEREST AIM’ INTO STATE
MONOPOLIES

The second issue that arises under the special provision of Article 37 TFEU is how
the Court, only late in the development of the case law, established a ‘public interest
aim’ in the special provision, beginning in Franzén,56 which is the leading case on this
specific issue. This claim, read into Article 37 TFEU by the Court in Franzén, has
served the purpose of undermining the stated objective of reducing the possibility for
state monopolies to restrict trade in goods. To understand why a public interest aim
has arisen in the context of Article 37 TFEU, attention must first turn to the wording
of the EUTreaties are regards the derogation provision regarding the free movement
of goods contained in Article 36 TFEU.

Article 36 TFEU is a general provision, allowing for derogations from the free
movement of goods,57 and refers to Articles 34–35 TFEU only – the other general
provisions.58 With no reference to the special provision of Article 37 TFEU,
theoretically, the justification grounds contained in Article 36 TFEU were to be
inapplicable to Article 37 TFEU situations. This was no accident by the drafters, as
otherwise, Article 36 TFEUwould have been written more broadly, referring to the
chapter on the free movement of goods as a whole which included state monopolies
in Article 37 TFEU. As noted fromCommission v. Italy (‘Works of Art’), the Court has
long refused to accept the use of justification grounds contained in Article 36 TFEU
as applying to other goods measures, like customs duties and charges having equiva-
lent effect contained in Articles 28–30 TFEU.59 In the Court’s view, this was
because Article 36 TFEU was not directed to them, and therefore, the derogation
ground had to be interpreted narrowly.

Notwithstanding this, whether Article 36 TFEU can be invoked in Article 37
TFEU cases or not has been unclear in the case law, which has long been considered,
but with widely varied outcomes. For example, in Commission v. Italy (‘Manufactured
Tobacco’), AG Rozès said the wording of Article 36 TFEU ‘unambiguously rules

56 Case C-189/95, Criminal proceedings against Harry Franzén, ECLI:EU:C:1997:504, para. 39.
57 Article 36 TFEU contains a written list of stated grounds, but also contained an unwritten list, called a

‘rule of reason’, or ‘mandatory requirements’, as first established in Cassis de Dijon.
58 Article 36 TFEU explicitly state that ‘[t]he provisions ofArticles 34 and 35 [TFEU]…’, emphasis added.

There is no explicit reference to Art. 37 TFEU.
59 Case 7/68, Commission of the European Communities v. Italian Republic, ECLI:EU:C:1968:51 (‘Works of

Art’), at 430.
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out’60 relying upon it in the context of Article 37 TFEU cases. That said however,
AG Rozès said that ‘mandatory requirements’,61 another component of the free
movement of goods case law uncovered in Cassis de Dijon, could nevertheless be
invoked on the basis of Article 37 TFEU, similar to the way it is possible on the
compatibility of national measures with respect to Article 34 TFEU. InCommission v.
Italy (‘Manufactured Tobacco’), however, the Court dismissed the infringement action,
and did not deal with the substantive issue.62

Later in Greek Oil Supplies I, the Court, contrary to what AG Rozès said
previously, accepted the possibility of using Article 36 TFEU – in that case, not
the unlisted mandatory requirements, but the listed public security ground – in
Article 37 TFEU situations,63 but found that the measures were disproportionate,64

and so could not apply it in that case. However, just a short number of years later, the
Court overturned this aspect of its Greek Oil Supplies I judgment in the Electricity
cases, in which it excluded the possibility to use Article 36 TFEU as a ground for
justification within the meaning of Article 37 TFEU.65 But this has far from settled,
as evident in Visnapuu. There, AG Bot was willing to accept the applicability of
Article 36 TFEU to Article 37 TFEU situations,66 notwithstanding the Court’s
judgments in the Electricity cases.

The same day as delivering its Electricity judgments, however, the Court also
adjudicated in Franzén, where the ‘public interest aim’ within Article 37 TFEU was
created. In Franzén, out of nowhere, the Court reasoned that ‘[t]he purpose of
Article 37 [TFEU] … is to reconcile the possibility for Member States to maintain
certain monopolies of a commercial character as instruments for the pursuit of public
interest aims with the requirements of the establishment and functioning of the
common market’.67 Therefore, the Court created a new justification ground for

60 Opinion of AG Rozès, Case 78/82, Commission of the European Communities v. Italian Republic, ECLI:
EU:C:1983:109 (‘Manufactured Tobacco’), at 1984.

61 Ibid.
62 Case 78/82, Commission of the European Communities v. Italian Republic, ECLI:EU:C:1983:159

(‘Manufactured Tobacco’).
63 Case C-347/88, Commission of the European Communities v. Hellenic Republic, ECLI:EU:C:1990:470

(‘Greek Oil Supplies I’), paras 56–58.
64 Ibid., para. 61.
65 Case C-157/94, Commission of the European Communities v. Kingdom of the Netherlands, ECLI:EU:

C:1997:499 (‘Electricity’), para. 24, Case C-158/94, Commission of the European Communities v. Italian
Republic, ECLI:EU:C:1997:500 (‘Electricity’), para. 33, Case C-159/94, Commission of the European
Communities v. French Republic, ECLI:EU:C:1997:501 (‘Electricity’), para. 41. The issue was not dealt
with in the other Electricity case, delivered the same day. Case C-160/94, Commission of the European
Communities v. Kingdom of Spain, ECLI:EU:C:1997:502 (‘Electricity’).

66 Opinion of AG Bot, Case C-198/14, Valev Visnapuu v. Kihlakunnansyyttäjä (Helsinki) and Suomen
valtio – Tullihallitus, ECLI:EU:C:2015:463, para. 173.

67 Case C-189/95, Criminal proceedings against Harry Franzén, ECLI:EU:C:1997:504, para. 39.

298 LEGAL ISSUES OF ECONOMIC INTEGRATION



derogating from Article 37 TFEU,68 which was not otherwise available. In other
words, in Franzén, the Court stretched the theory of Article 36 TFEU, but not
Article 36 TFEU itself, and inserted a ‘public interest aim’ into Article 37 TFEU that
allowed for Member States to derogate from it. This new derogation did not go
unnoticed.

Subsequently, AG Léger inHanner took explicit issue with the Court’s reading of a
public interest aim into Article 37 TFEU from Franzén, calling it a ‘rule of reason’,69 or
mandatory requirement, sharing, in effect, the views of AGRozès inCommission v. Italy
(‘Manufactured Tobacco’). Such a rule of reason however, can only apply in situations
when there is no discrimination. Since a discrimination test is at the heart of Article 37
TFEU, it would appear thatmandatory requirements or a rule of reason cannot therefore
be utilized. Accordingly, labelling a ‘public interest aim’ in Article 37 TFEU akin to a
mandatory requirement under Article 36 TFEU has never been a perfect analogy. A far
better parallel would be that a public interest aim was drawn from the reasoning that the
Court had offered in some of the Court’s gambling case law concerning restrictions on
the freedom to provide services and the freedom of establishment.70

That said, the dominant reason why a public interest aim appears to have been read
into Article 37 TFEU in Franzén, was because of the inability to use Article 36 TFEU as
grounds for derogation, and the keenness for the Court to save the state monopoly in
question – a retail sales monopoly known as Systembolaget in Sweden, which was then a
new Member State, have acceded to the Union, along with Austria and Finland, after
just one year applying the Agreement on the European Economic Area (EEA).
Notwithstanding this questionable creation of the Court in Franzén, the Court subse-
quently doubled down on its assertion initially, and repeated it inHanner, thus reaffirm-
ing its view that a public interest aim was inherent in the special provision of Article 37
TFEU.71

However, just like concerning the issue of separability, the Rosengren judgment
departed from the public interest aim of Franzén, and instead construed Article 37
TFEU very narrowly, and examined the national measures under the general

68 The non-discrimination approach to Art. 37 TFEU, as opposed to a more general restrictions reading, is
analysed in s. 4 of this article.

69 Opinion of AG Léger, Case C-438/02, Criminal proceedings against Krister Hanner, ECLI:EU:
C:2004:317, para. 73. It is likely the AG was inspired by this claim arising from Piet Jan Slot, Cases
C-157/94, Commission v. Netherlands; C-158/94, Commission v. Italy; C-159/94, Commission v. France;
C-160/94, Commission v. Spain; C-189/95, Harry Franzén´; Judgments of 23 October 1997, Full Court,
[1997] ECR I-5699, I-5789, I-5815, I-5851, I-5909, 35 Common Mkt. L. Rev. 1183 (1998), which
was cited elsewhere in the Opinion.

70 For more on this as regards other freedoms, Martin Johansson, The EC Court of Justice and the Swedish
Monopolies-An Analysis of the Case Law on State Monopolies, in Swedish Studies in European Law vol 2, 248
(Per Cramér & Thomas Bull eds, Hart Publishing 2008).

71 Case C-438/02, Criminal proceedings against Krister Hanner, ECLI:EU:C:2005:332, para. 35, explicitly
relying upon Franzén, para. 39.

STATE MONOPOLIES AND THE FREE MOVEMENT OF GOODS 299



provisions of Articles 34–36 TFEU, thus avoiding having to further develop or
elaborate what a public interest aim under Article 37 TFEU was to be. It would
therefore appear that the Court got around with dealing with Article 36 TFEU’s
inapplicability in Article 37 TFEU situations, by examining the matter under Articles
34–36 TFEU,72 which in turn, meant the avoidance of Article 37 TFEU by the
Court. This was compounded inANETT andVisnapuu judgments, where the Court
has indeed reinforced Rosengren by turning away from invoking the public interest
aim of Article 37 TFEU, by turning away from the special provision of Article 37
TFEU altogether. Instead, in both ANETT and Visnapuu, the Court adjudicated on
the basis of the general provisions in Articles 34–36 TFEU only.

The Court’s judgment in Franzén supposedly made clear that state monopolies
could be maintained if pursuing a public interest aim, vaguely defined, which has not
been elaborated on to any extent since. Nor have the necessity and proportionality of
a public interest aim.73 It is thus unclear in the post-Franzén era whether non-pursuit
of a public interest aim would be reason enough to allow for a state monopoly to
continue to be in existence. Getting to the heart of a public interest aim is indeed,
impossible, and therefore, Franzén cannot be considered to be a solid form of
precedent. In fact, the Rosengren, ANETT, and Visnapuu judgments can collectively
be construed as the Court de facto overturning Franzén on the public interest aim
stated there. If the facts of Franzénwere to be re-litigated in the present age, it would
be done exclusively under the general provisions of Articles 34–36 TFEU. This in
turn assists in understanding why the Court is keen to shy away from Article 37
TFEU adjudication post-Franzén, and further makes the case for the eventual repeal
of Article 37 TFEU.

4 THE DISCRIMINATION TEST OF THE SPECIAL PROVISION

The third issue arising under Article 37 TFEU is the type of test that is applied. Thus
far, the Court has only understood the special provision of Article 37 TFEU as
demanding that a discrimination test be applied, rather than a test that seeks to outlaw
broader restrictions and non-discriminatory obstacles. The early decision of the
Court in Manghera was itself contradictory, with consecutive paragraphs appearing
to suggest it was a discrimination test, but could also be considered a restrictions
test.74 Yet as subsequently and more coherently interpreted thereafter, the Court
read Article 37 TFEU as only prohibiting discriminatory measures, and covering

72 Angus Johnston, State Monopolies of a Commercial Character, in Oliver on Free Movement of Goods in the
European Union 426 (Peter Oliver ed., Fifth Edition, Hart Publishing 2010).

73 Wolf Sauter &Harm Schepel, State andMarket in European Union Law: The Public and Private Spheres of the
Internal Market Before the EU Courts 133 (Cambridge University Press 2009).

74 Case 59/75, Pubblico Ministero v. Flavia Manghera and others, ECLI:EU:C:1976:14, paras 5 and 6.
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both de jure and de facto discrimination. By contrast, the general provision of Article
34 TFEU is broader, and the Court’s case law prohibits non-discriminatory obstacles
or restrictions. With the special provisions on state monopolies placed in Article 37
TFEU immediately after the general provisions in Articles 34–36 TFEU, it can be
read, however, that similar, if not the same results, were meant to be achieved under
both the special provision and the general provisions, to eliminate barriers to trade in
goods.

Article 37 TFEU requires that state monopolies behave in such a manner that
they conform with market behaviour.75 However, that is not enough. State mono-
polies which in law or in fact put goods from other Member States at a disadvantage,
are prohibited. But this has been understood as only concerning discriminatory
measures, as opposed to national measures which are broader, non-discriminatory
restrictions.When Article 37 TFEU is placed in its wider context of the provisions of
EU primary law concerning the free movement of goods, a narrow focus onmerely a
discrimination test would be out of kilter with how the general provision of Article
34 TFEU is interpreted, namely, a restrictions test.

Textually, Article 37 TFEU leaves more questions than answers. Whether this
was to be a discrimination test or a restrictions test has, prima facie, been indetermin-
able because of the poorly articulated wording of the provision, which has never
undergone any significant improvement in the lifecycle of amendments to EU
primary law.76 Article 37(1) TFEU reads as covering only discriminatory measures.
This would appear to suggest that other restrictions or obstacles, which are non-
discriminatory, are compatible with Article 37(1) TFEU. By contrast, Article 37(2)
TFEU speaks of quantitative restrictions, and not discrimination or measures having
equivalent effect. With the two different components pointing to a narrow inter-
pretation firstly (Article 37(1) TFEU, discrimination), and a broader interpretation
secondly (Article 37(2) TFEU, restrictions), the Court could have adjudicated
Article 37 TFEU as a whole as covering restrictions, and that just seeing the special
provisions as merely eliminating discrimination. As evidenced, the Court has opted
to go for the former, narrower reading of covering the elimination of discrimination
only. In that manner, it can be said that Article 37 TFEU provides some flexibility for
Member States outside the scope of the general provision of Articles 34–36 TFEU,
given that Article 37 TFEU is much more focused on discrimination than overall
restrictions.

At the entry into force of the Treaty of Rome, clearly discriminatory measures
by Member States using their state monopolies was indeed possible. During the

75 See s. 1 of this article.
76 Article 37 TFEU underwent amendment with the Treaty of Amsterdam, with the old subparagraphs of

Art. 37(3) EC, Art. 37(5) EC, and Art. 37(6) EC being removed. Art. 37(4) EC then became Art. 37(3)
TFEU.
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transition period, and up until its ending in December 1969, it was possible for
internal taxation measures to be utilized to discriminate against goods from other
Member States in state monopolies. After the transition period, however, this was no
longer possible. As put by the Court in Peureux I:

at the end of the transitional period[,] Article 37(1) [TFEU] no longer allows derogations
from the prohibition contained in Article [110 TFEU] which applies solely to the imposition
of internal taxation on imported products as compared with national products, whether or
not the latter come under the commercial monopoly.77

As alluded to, the Court in Manghera gave contradictory answers as to whether
Article 37 TFEU encompasses a discrimination test or a restrictions test. It started
by stating that Article 37 TFEU does not demand the abolition of state mono-
polies, but rather, sees that they be adjusted to eliminate discrimination.
Specifically as regards Article 37(1) TFEU, the Court stated that ‘[w]ithout
requiring the abolition of … monopolies, this provision prescribes in mandatory
terms that they must be adjusted in such a way as to ensure that when the
transitional period has ended such discrimination shall cease to exist’.78 This
emphasis on discrimination can be interpreted as meaning that non-discriminatory
obstacles were indeed compatible with Article 37 TFEU. However, in the next
breadth, the Court in Manghera said that Article 37 TFEU ‘must be considered in
its context in relation to … its place in the general scheme of the Treaty’,79 that is
to say, a broader restrictions test could be applied, by making an overall analysis of
the free movement of goods provision more generally, such as the general
provisions, which meant a broader restrictions test. It continued, stating that
Article 37(1) TFEU ‘aims at ensuring compliance with the fundamental rule of
the free movement of goods throughout the common market, in particulary [sic]
by the abolition of quantitative restrictions and measures having equivalent effect
in trade between Member States’.80 Therefore, Manghera appeared uncertain as to
which test was to apply – discrimination or restrictions – and provided slim
authority for clear direction thereafter.

However, not long after Manghera, the Court in Rewe clarified its view that
Article 37 TFEU’s focus was on discrimination only. There, this time with less
doubt, the Court stated ‘Article 37[(1) TFEU] is not concerned exclusively with
quantitative restrictions but prohibits any discrimination’.81 The same was also stated

77 Case 86/78, SA des grandes distilleries Peureux v. directeur des Services fiscaux de la Haute-Saône et du territoire
de Belfort, ECLI:EU:C:1979:64 (‘Peureux I’), para. 31.

78 Case 59/75, Pubblico Ministero v. Flavia Manghera and others, ECLI:EU:C:1976:14, para. 5, emphasis
added.

79 Ibid., para. 6.
80 Ibid., para. 9.
81 Case 45/75,Rewe-Zentrale des Lebensmittel-Großhandels GmbH v. Hauptzollamt Landau/Pfalz, ECLI:EU:

C:1976:22, para. 26, emphasis added.
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in Miritz.82 Thereafter in Hansen, the Court hinted at the broader restrictions
approach initially signalled under Manghera, by stating that Article 37 TFEU was
‘intended to render the sales policy of a [s]tate monopoly subject to the requirements
of the free movement of goods and of the equal opportunities which must be
accorded to products imported from other Member States’.83 However, it went
on to state in the same case that Article 37 TFEUwas indeed about discrimination,84

and not broader restrictions, thus affirmingRewe. Ever since, the Court has remained
steadfast behind the discrimination test of Article 37 TFEU. InNeto Costa, the Court
affirmed that Member States ‘enjoy[] a wide discretion in the choice of methods
suitable for the progressive adjustment of themonopolies… so as to ensure that… all
discrimination has been eliminated’.85 Again, the emphasis has been on discrimination,
as opposed to restrictions.

But turning back to Manghera, where the Court toyed with the approach that
the special provision of Article 37 TFEU captured restrictions, the Opinion of the
AG had remarkable foresight. There, AG Warner said affirmatively that Article 37
TFEUwas not just about discrimination, but also on capturing national measures that
are restrictions on trade in goods more generally. InManghera, AGWarner stated that
‘[i]t would, I think, be odd if, whilst Articles [34-36 TFEU] precluded potential
restrictions on trade between Member States, Article 37 [TFEU] did not’.86

Similarly, but phrased quite differently in Commission v. Italy (‘Manufactured
Tobacco’), AG Rozès asked ‘whether or not that concept [measures having an effect
equivalent to quantitative restrictions] should be endowed with the same meaning in
Article 37 [TFEU] as it has in Article [34 TFEU]’.87 For AG Rozès, her answer was
in the affirmative. In line with AGs Warner and Rozès, but many years after, AG
Léger in Hanner read the special provision of Article 37 TFEU as covering ‘all
obstacles’ to the free movement of goods, and not just discriminatory ones.88 That
is to say, he endorsed a restrictions reading of Article 37 TFEU, just as AGs Warner
and Rozès. The Court has not yet followed any of these learned suggestions.

Article 37 TFEU has to be read as giving the Member States no carte blanche
regarding the basic principles of the internal market, but it has really only been

82 Case 91/75, Hauptzollamt Göttingen and Bundesfinanzminister v. Wolfgang Miritz GmbH & Co., ECLI:
EU:C:1976:23, para. 8.

83 Case 91/78, Hansen GmbH & Co. v. Hauptzollamt Flensburg, ECLI:EU:C:1979:65, para. 13.
84 Ibid., para. 16.
85 Case C-76/91, Caves Neto Costa SA v. Ministro do Comércio e Turismo and Secretário de Estado do Comércio

externo, ECLI:EU:C:1993:14, para. 17, emphasis added.
86 Opinion of AG Warner, Case 59/75, Pubblico Ministero v. Flavia Manghera and others, ECLI:EU:

C:1976:1, at 108.
87 Opinion of AG Rozès, Case 78/82, Commission of the European Communities v. Italian Republic, ECLI:

EU:C:1983:109 (‘Manufactured Tobacco’), at 1975.
88 Opinion of AG Léger, Case C-438/02, Criminal proceedings against Krister Hanner, ECLI:EU:

C:2004:317, para. 86.
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understood as being about discrimination, and not non-discriminatory restrictions,
which are national measures that do not target goods from other Member States, but
nonetheless have the effect of rendering them more difficult to be sold in national
markets. This is regrettable, given another reading of Article 37 TFEU could
certainly justify a restrictions approach to its interpretation. Indeed, going beyond
a discrimination reading of Article 37 TFEU is warranted, if Article 37 TFEU is still
to be read as relevant in applicable cases. As put long ago, it is ‘little comfort to the
manufacturer’89 of goods from other Member States to know that all quantitative
restrictions had been removed, but nevertheless faced restrictions in individual
Member States. That is to say, there is no use in discrimination being removed if
there are other restrictions still in place that constitute obstacles to trade. Therefore,
Article 37 TFEU on state monopolies has much more in common with Article 35
TFEU on exports, rather than Article 34 TFEU on imports, where only discrimi-
natory measures are captured under Article 35 TFEU.90

Whilst Article 37 TFEU remains in situ in the EU Treaties, if it is to be
interpreted at all, rather than reading Article 37 TFEU as a discrimination issue, it
should rather be understood as a restrictions issue. This broader reading would better
encapsulate, it is argued, a truer essence of Article 37 TFEU, putting greater weight
on Article 37(2) TFEU, and would do a better job of ensuring the objective of
ensuring that free movement of goods in the internal market is fostered, as per Article
26 TFEU. Much like the separability issues as discussed in section 2 above, and the
public interest aim in section 3 above that it has created and renounced, the Court has
clearly expressed a preference for deciding matters under the general provisions of
Articles 34–36 TFEU.

There might be fear that adopting a restrictions approach might indeed result in
the total abolition of state monopolies, which it has otherwise said is not the case. In
only applying a discrimination test, rather than a broader restrictions test, the Court
misses the real objective of the free movement of goods objectives set out in the EU
Treaties. It stands to reason this advocates for repeal of Article 37 TFEU, so that
whether a discrimination-only test, or a broader restrictions test is to be applied, and
instead, everything is scrutinized under the general provisions of Articles 34–36
TFEU.

89 F. Burrows, State Monopolies, 3 Y.B. Eur. L. 25 (1983).
90 On the trajectory of Art. 35 TFEU case law concerning exports, Robert Schütze, From International to

Federal Market: The Changing Structure of European Law 198–207 (Oxford University Press 2017).
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5 CONCLUSION

State monopolies were once upon a time a sensitive matter, as evidenced by the
inclusion of a transition period for Member States to adjust such state monopolies,
and initial case law of the Court, pre-Cassis de Dijon, in scrutinizing measures under
the special provision of Article 37 TFEU, which gave them a favourable reading in
terms of their retention, albeit in adjusted form. In the present era, state monopolies
are no longer deserving of such sensitive treatment. A de-monopolization process has
largely been successful in the context of EU internal market law. Case law has the
potential to eliminate the economic incentives for retention of state monopolies and
some judgments of the Court on the basis of Article 37 TFEU have resulted in state
monopolies being abolished. For example, Hanner91 and Manghera92 resulted in the
ending of the state monopolies in question, with actions taken by the Member States
thereafter, rather than adjusting them. By contrast, other judgments, for example,
Franzén, have seen state monopolies continue, albeit in adjusted form to remove the
discriminatory elements.

Some time ago, the special provision of Article 37 TFEU was labelled
‘obsolete’,93 and ‘ripe for repeal’.94 Not all share that view however. AG Mayras
in Peureux I argued that it would be ‘extremely dangerous to relegate Article 37
[TFEU] to the museum of provisions which have no further use’.95 Admittedly, that
was said at a time when the case law had not veered in the direction of the general
provisions of Articles 34–36 TFEU, so it is assumed AGMayras would not share that
same expression in light of the current state of the jurisprudence. Over time, national
measures concerning state monopolies being captured by the general provisions
Articles 34–36 TFEU has increased, and comparatively, that of the special provision
of Article 37 TFEU has decreased. This implies that at some basic level, applying the
special provision of Article 37 TFEU is unworkable, and the Court would always
struggle to be consistent in applying it. In some of the earlier Article 37 TFEU case
law, it was noted that ‘one wonders whether the Court has consciously changed its
mind… or simply acted without an over close analysis of its previous decisions’.96 By

91 Case C-438/02, Criminal proceedings against Krister Hanner, ECLI:EU:C:2005:332.
92 As claimed in, Françoise Blum&Anne Logue, State Monopolies Under EC Law 122 (JohnWiley & Sons,

Inc. 1998).
93 Giuseppe Tesauro, The Community’s Internal Market in the Light of the Recent Case-Law of the Court of

Justice, 15 Y.B. Eur. L. 1, 16 (1995). For an equally dismissive view of Art. 37 TFEU, seeOpinion of AG
Tesauro, Case C-76/91,Caves Neto Costa SA v. Ministro do Comércio e Turismo and Secretário de Estado do
Comércio externo, ECLI:EU:C:1992:352.

94 Peter Oliver, Free Movement of Goods in the European Community: Under Articles 30 to 36 of the Rome Treaty
352 (Third Edition, Sweet and Maxwell 1996).

95 Opinion of AG Mayras, Case 86/78, SA des grandes distilleries Peureux v. directeur des Services fiscaux de la
Haute-Saône et du territoire de Belfort, ECLI:EU:C:1978:233 (‘Peureux I’), at 923. In agreement, Malcolm
Ross, Article 37: The French and Italian Tobacco Monopolies, 8 Eur. L. Rev. 407, 410–411 (1983).

96 Wyatt, supra n. 17, at 218.
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contrast, nothing can be said of the same in the current case law, where a trend of
veering away from Article 37 TFEU is evident, with a quiet abandoning of the
special provision. Most ironically, the Court is handling the special provision of
Article 37 TFEU, by no longer interpreting it.

State monopolies are of concern for the internal market because of the damage
they can have to market liberalization and the removal of obstacles to achieving a
better-functioning internal market. The best way forward as regards the policy on
state monopolies is to subject the national measures concerning them to the general
provisions of Articles 34–36 TFEU only, as the Court appears, for now, to be doing.
To achieve a greater level of certainty, the special provision of Article 37 TFEU ought
to be repealed. This in turn would ensure a more coherent and roundly liberal policy
towards trade in goods, and eliminate the unnecessary role of the state in the last
remaining sectors of which state monopolies continue to be present inMember States,
and for those that remain, would make them so rigid to be compliant that it would be
easier, as a regulatory measure, for the Member States to do away with them.

This article commenced with making the following three claims, and informed
conclusions can be drawn based on the analysis. Firstly, whilst it is admittedly difficult
to make a ‘clear-cut distinction’ between the general provisions in Articles 34–36
TFEU and the special provision of Article 37 TFEU,97 it is deeply unsatisfactory that
no determinative criterion has ever been able to be affirmatively put forth that is
separable from a state monopoly, and thus subject to Articles 34–36 TFEU, and by
contrast, what is inseparable from a state monopoly and subject to Article 37 TFEU.
Pending repeal, the new reading of Article 37 TFEU appears to be that the Court will
ignore the special provision of Article 37 TFEU if it can, as demonstrated inRosengren,
ANETT, andVisnapuu.This, it is submitted, in the interim, is the correct approach. In
turn, this makes the special provision of Article 37 TFEU ripe for repeal outright, for
the Court voluntarily ignoring Article 37 TFEU cannot be sustained in perpetuity.

Secondly, this article has questioned the creation of a public interest aim within
the special provision of Article 37 TFEU as the Court did in Franzén.Whilst respect
for some state monopolies has been claimed to be in line with respect for the
principle of subsidiarity,98 it is put forth that the general provisions of Articles 34–
36 TFEU also allow for a certain degree of subsidiarity, in as much as a vaguely
defined public interest aim would. For state monopolies, they amount to clear
restrictions to the free movement of goods, and any public interest aim amounts to
a clear derogation from such, which was poorly reasoned. Indeed, aspects of the

97 Opinion of AG Elmer, Case C-189/95, Criminal proceedings against Harry Franzén, ECLI:EU:
C:1997:101, at 106.

98 Jörgen Hettne, Transforming Monopolies: EU-Adjustment or Social Changes?, inHow Unified Is the European
Union? European Integration Between Visions and Popular Legitimacy 114 (Lars Pehrson, Lars Oxelheim &
Sverker Gustavsson eds, Springer 2009).
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Franzén judgment which created the public interest aim was indeed a bit of a
mystery,99 as much as when it was delivered, as it does now. The judgment was so
unusual that AG Léger in Hanner suggested that the Court not only disavow it, but
‘reverse’ it.100 WithRosengren, ANETT, andVisnapuu, there indeed has been a quiet
reversal of Franzén in this regard.

Thirdly, it has been argued that Article 37 TFEU was not meant to be a blind
carve-out to continue to allow non-discriminatory obstacles for state monopolies. A
purely discriminatory approach to state monopolies is inadequate, and it is unjust that
some aspects of the free movement of goods are subjected to the general provisions of
Articles 34–36 TFEU under a broader restrictions test, whereas state monopolies,
when subjected to the special provision Article 37 TFEU, only have to pass a
discrimination test. This is inconsistent. As rightly put, ‘just because an obstacle is
not discriminatory, it does not make it any less of a barrier to the exercise of free
movement rights in real terms’.101 The tolerance of non-discriminatory restrictions
that comes with state monopolies undermines the aim of the freemovement of goods
and the internal market.

Long ago, the Spaak Report said that ‘[a]ction against monopolies within the
common market will be developed in conformity with the basic rules contained in
the treaty’.102 With the Court now ignoring the special provision of Article 37
TFEU where it can, as seen in Rosengren, ANETT, and Visnapuu, and perhaps even
returning to finding a public interest aim in a future case where it must interpret
Article 37 TFEU, it cannot be said that the Spaak Report’s vision has been fully
achieved. Indeed, Article 37 TFEU’s ‘precise scope… remains as elusive as ever’.103

This was as true in the present as when it was claimed long ago. A better path forward
is to subject state monopolies to the general provisions of Articles 34–36 TFEU,
ignoring the special provision in the interim, and eventually, in time, repealing
Article 37 TFEU altogether.

99 Oliver, supra n. 24, at 434.
100 Opinion of AG Léger, Case C-438/02, Criminal proceedings against Krister Hanner, ECLI:EU:

C:2004:317, para. 46.
101 Niamh Nic Shuibhne, The Coherence of EU Free Movement Law: Constitutional Responsibility and the

Court of Justice 206 (Oxford University Press 2013).
102 Intergovernmental Committee on European Integration. The Brussels Report on the General Common Market

(the Spaak Report) 13 (High Authority of the European Coal and Steel Community 1956).
103 Ross, supra n. 95, at 407.
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