
PRIVAtE PENSIONS ANd EU INtERNAL mARKEt LAW [2021] EBLR 853

Private Pensions and EU Internal Market Law: Enhancing 
Retirement Provision through Harmonisation

GRAHAM BUTLER*

Abstract

Pensions, pension policy, and retirement provision has been historically associated 
with Member States alone. However, this is not so any longer. For years, occupational 
pension schemes have been brought within the scope of the internal market of the 
European Union. Extensive judgments from the Court of Justice of the European 
Union, as well as harmonised legislation from the EU legislature have followed to 
improve the marketplace for work-related pensions. today, the market freedoms are 
now being furthered to cover not just occupational pension schemes, but also, the 
private pension market. In light of such developments at EU level, including the 
development of pan-European Personal Pension (PEPP) products, what is evident is 
a significant shift in the establishment of an EU-wide private pension market, mir-
roring developments in the United States in what are known as ‘individual retirement 
accounts’ (IRAs). In light of these EU advances emanating from free movement case 
law and the PEPP Regulation, with effects for both individual Europeans as future 
retirees, and financial services undertakings as pension product providers; this article 
analyses the complementary aspects of both positive and negative integration in the 
private pension market. the article elaborately demonstrates the significant effect of 
legal progress, through slow-moving developments, that are collectively contributing 
to closing the deficit in the retirement provision of Europe’s retirees of the future.
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1. Introduction

In national marketplaces, individuals in member States may access different catego-
ries and types of pension products for their retirement – state pensions (first pillar), 
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occupational pensions (second pillar), and private pensions (third pillar). they vary 
widely between member States. these categories and types have, to date, had little 
cross-border dimension as regards their relationship between individuals and pension 
providers. Since the Court of Justice of the European Union (the Court) clarified in 
its Bilka judgment of 1986 that pensions came within the scope of pay for the purposes 
of Union law,1 pensions in the internal market has been a salient issue from the per-
spective of both positive and negative integration. yet despite the Bilka judgment 
being over three and a half decades old, the understanding emanating from it, whereby 
negative integration featured predominantly in extending the scope of pension rights 
for individuals, is now seeing extensive positive integration in the form of pan-Euro-
pean harmonised legislation for retail consumers, and the promotion of concrete 
efforts to achieve improved retirement provision for European pensioners of the 
future. 

For the purposes of EU internal market law, pensions and pension policy can mean 
a number of different things to interested parties, be they member States, financial 
services undertakings as pension providers, and individuals. to begin with, it has to 
be affirmed that pension provision is not solely a prerogative of states or employers, 
but also for individuals as retail consumers. According to the World Bank model,2 
pension provision can be divided up into three different pillars. For the first pillar, 
the principle provider is state funding, or a form of national pension. For the second 
pillar, the principle provider is an employer and/or an employee as part of an occu-
pational pension scheme. Pensions and pension policy within these pillars may be an 
area where the principle of subsidiarity may have strong claims of being applicable 
than most, but that is not always so.3 For the third pillar, this entails private pension 
arrangements made between individuals and financial services undertakings whom 
offer pension products, and are typically financed through private contributions. the 
latter third pillar is the subject of this article, given the recent steps to harmonise, 
partially, this particular aspect of the pension marketplace. 

Whilst provision can vary from one member State to another; by-and-large, Euro-
pean retirees are highly dependent upon the first and second pillars for their retirement 
income. Far less individuals are dependent on private pensions. Much is written about 
the first and second pillar pension models on a general level, thought little within 
scholarship on Union law.4 Historically, pension matters within Union law has tended 
to focus on occupational pensions,5 or the gender equality aspects of occupational 

1 Case 170/84, Bilka – Kaufhaus GmbH v Karin Weber von Hartz, EU:C:1986:204. 
2 Averting the Old Age Crisis : Policies to Protect the Old and Promote Growth (Washington d.C: 

the World Bank, 1994).
3 Ton van den Brink, The Impact of the EU’s Institutional System on Pensions Law in Hans van 

meerten (ed), EU Pension Law, 40 (Amsterdam University Press, 2019). 
4 The exception being, recently, Hans van Meerten (ed), EU Pension Law (Amsterdam University 

Press, 2019).
5 See Ton van den Brink and Hans van Meerten, EU Executive Rule-Making and the Second 

Directive on Institutions for Occupational Retirement Provision 12 Utrecht Law Review 75 (2016); Hans 
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pensions.6 much less is said about private pensions and EU internal market law. Indi-
viduals who have lived and worked in two or more member States throughout their 
life are aware that free movement, as prescribed in the EU treaties, is not entirely 
free. this includes the difficulty of pensions and their associated rules still revolving 
around a person living their entire life in one member State. Individuals exercising 
free movement are faced with hidden obstacles, restrictions, hurdles, barriers, access 
difficulties, and ultimately, financial consequences. this is particularly evident when 
it comes to pension accumulation throughout the pillars, and having enough to sup-
port life in retirement in elder years. For such individuals, the role of private pensions 
in their later life will be of particular importance to make up for any shortfalls from 
first and second pillar schemes. 

Pensions and pension policy are an additional, but inseparable element of free 
movement within the Union. this article focuses on private pensions, which are oth-
erwise labelled as supplementary pensions, or third pillar pensions; and how harmo-
nisation has come about and will work in practice, as well as what case law on typical 
free movement grounds it will be built upon. this pension category and type is sig-
nificantly under-liberalised from the point of view of the EU internal market law, but 
change is soon to arrive. In 2021, EU-wide retirement products will come to the 
market for the first times as pan-European Personal Pension (PEPP) products.7 What 
is particularly notable about their design, but yet not recognised, is their broad simi-
larly to retirement provision in the United States of America, which has individual 
retirement accounts (IRAs), and are one component of the overall pension system. 
Consequently, not only are private pensions undergoing partial harmonisation in the 
Union, but they appear to be covertly mimicking an American model that has long 
been in place regarding retirement provision. 

this article is structured as follows. Section 2 contextualises the issue of pensions 
and pension policy within the Union, including the challenges faced. Section 3 anal-
yses the newly-adopted harmonised legislation, and sets out the legal basis and aims 
of the 2019 PEPP Regulation, as well as critiquing how it applies to individuals and 
pension providers, including how PEPP products will be governed, and how they will 
be treated in national taxation systems of member States. Section 4 evaluates the case 
law of the Court regarding national laws that member States have had in place that 
restrict pension freedoms, and how such case law has contributed to the field of pri-
vate pensions within the internal market. Penultimately, section 5 evaluates how both 
harmonised legislation and the case law contribute to the effective operationalisation 
of market freedoms that apply to the pension sector. Conclusively, section 6 

van meerten and Bastiaan Starink, Impediments to an Internal Market for Institutions for Occupational 
Retirement Provision 7 European Company Law 246 (2010).

6 For example, Anthony Arnull, Sex Discrimination in Occupational Pension Schemes 11 European 
Law Review 363 (1987); deirdre Curtin, Occupational Pension Schemes and Article 119: Beyond the 
Fringe? 24 Common market Law Review 215 (1987). 

7 PEPP was named many years ago by the European Commission with regard to private pensions, 
and is not to be confused to the European Central Bank’s Pandemic Emergency Purchase Programme 
(PEPP) launched in march 2020, in respond to the COVId-19 pandemic. 
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 contextualises the reasoning put forth in the article, arguing that developments in 
Union law, both politically and judicially, are allowing for the establishment of a new 
area of the internal market – private pension provision – with efforts being made to 
enhance retirement provision. Lastly, in drawing an analogy to private pension provi-
sion elsewhere, EU internal market law is creating conditions that are akin to how 
retirement provision is provided for, namely, through the establishment of an internal 
market for private pensions. 

2. Pensions, Pension Policy, and the Place of the EU

Pensions are fundamentally about providing for retirement in old age. Admittedly, 
some categories and types of pensions are not a natural fit for Union law because the 
legal issues characteristically cut across many areas of policy where the predominant 
exercise of competence and execution of policy lies with the member States. this is 
particularly so because pensions and pension policy sits at the intersection of financial 
law, social law, labour law, and tax law, amongst others. Nonetheless, pensions are 
a part of the EU internal market, and thus, are of interest for purposes of two different 
forms of European integration – negative integration on the removal of national bar-
riers; and positive integration on the use of secondary legislation. 

Worryingly, from the perspective of pension provision, occupational pension 
schemes in some Member States are on the decline. Furthermore, defined contribution 
(dC) schemes are increasingly replacing defined benefit (dB) schemes. Pension 
provision and the responsibility for such is increasingly moving from state to employ-
ers; and in some cases, moving extensively to individuals themselves. the trend of 
individualisation is continuing to permeate through the social market economy in 
which member States operate. As a result, private pensions will be an indispensable 
source of income for retirees of the future, above and beyond state and occupational 
pensions. 

Europe is getting older, age-wise. Europeans of the future are going to face increas-
ing issues about whether the pension they will receive in the future will be sufficient 
enough to enable them to live off beyond working age. the life expectancy for the 
average European now stands at 81 years of age (at 78 for men, and 83 for women).8 
Fertility rates in Europe are low, and life expectancy is increasing. For a pension 
provision perspective, this demography is undeniably bleak. With retirement ages 
only seeing marginal tinkering by individual member States, if at all, the number of 
years that the average European spends in retirement, between the end of their work-
ing life, and the date of their passing, is growing. there is no settlement on how such 
additional retirement years will be paid for. 

At some stage, as a matter of public policy, this ever-widening gap will have to be 
dealt with. yet, whatever policy solutions are found and implemented into law private 

8 Eurostat, ‘Life Expectancy by Age and Sex’, last updated: 28 April 2020. <https://ec.europa.eu/
eurostat/web/main>.
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pensions will have a role to play. this financial deficit will become all-the-more 
concerning given the increased mobility of Europeans throughout their working life, 
which means their ability to tap into first and second pillar pensions becomes even 
more difficult. Persons who have exercised free movement in their life will likely fall 
outside many member States’ requirements for receiving full pension rights under 
the first pillar provisions, such as a national pension. moreover, they are also likely 
to have had more than one employer in their lifetime, which means that pension pro-
vision from occupational pension schemes will also be lessened, and dispersed across 
different schemes. 

the design of pensions and pension policy by member States, in one way or 
another, deters the free movement of persons and workers. As put by an Advocate 
General, ‘financial losses, coupled with losses in terms of private old-age pension 
provision, are capable of deterring a worker from moving to another establishment 
situated abroad’.9 the ability to tackle cross-border issues relating to pensions has 
always been a matter of concern for the Union,10 given it has long sought, as the treaty 
of Rome put it, ‘the abolition, as between member States, of obstacles to freedom of 
movement for persons, services and capital’.11 yet the long-time inability of the EU 
legislature to put in place secondary law to allow for a pan-European approach to 
private pensions for retail consumers has been detrimental to the interests of future 
retirees. this inability to develop such a pan-European private pension market, until 
recently, has been further entrenched by the absence of a true capital markets union 
and fiscal union. 

2.1. Obstacles to Legislation

the European pension market, as a whole, is riddled with obstacles, and the variety 
of pension plans across Member States is startling. From universal pensions, to non-
contributory social assistance pensions, to individual prefunded pension programmes, 
and everything in between; pensions and pension policy vary enormously. moreover, 
pensions differ in their types from life-time annuities, set-term annuities, lump sum 
payments, or a combination of such arrangements. In some member States, second 
pillar pension schemes are mandatory, and in others, they are voluntary. In other 
member States, occupational pensions are public managed, whereas in others they 
are private. By contrast, third pillar pensions in member States are, for the most part, 
confined solely to that member State. 

Such varieties may provide various forms of retirement provisions, but they have 
all designed within member States, without free movement or internal market con-
siderations in mind. moreover, they generally cater for non-movers – persons who 

9 Opinion of Advocate General Kokott, Case C-379/09, Maurits Casteels v British Airways plc, 
EU:C:2010:675, para. 45. 

10 James Hanlon, Pensions Integration in the European Union 29 European Law Review 75 (2004). 
11 Article 3(c), Treaty of Rome. 
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have never exercised their rights under free movement law and Union citizenship.12 
different varieties of occupational pension schemes, and voluntary individual pension 
schemes across member States pose a clear problem for enabling mobility of indi-
viduals across the Union from exercising free movement. Occupational pension sys-
tems have the possibility to be designed around specific professions or professional 
activities; or alternatively, around specific sectoral areas of economies. Workers 
contributing to occupational pension schemes stand the possibility to lose out when 
they exercise free movement, compared to those remain in the same employment or 
sector in a single member State throughout their life. 

Whilst occupational pensions are one aspect of the protection of retirement provi-
sion for individuals, they will no longer be enough in the future. Occupational pension 
schemes that are dB in nature are on the decline, whereas those that are defined con-
tribution dC are instead becoming a new norm within second pillar pension schemes.13 
Consequently, individuals will have to have other forms of retirement income at their 
disposal, such as private pensions. However, not all Member States have made private 
pension products available for individuals to acquire. therefore, there is an opening 
for a pan-European approach to private pension provision. 

the EU’s initial foray into pensions and pension policy gave rise to considerable 
political, and later, legal difficulty.14 For example, in an earlier time, when the Euro-
pean Commission made an assessment that its formal proposal would not be adopted 
by the Council, it instead issued a Communication.15 Objectively, it was rather simi-
lar to the formal proposal, and when challenged before the Court in France v Com-
mission (Investment of Funds and Retirement Provision), the Communication was 
annulled.16 that was not the end of the EU’s legislative agenda regarding pensions 
and pension policy however. Whilst, as one Advocate General put it, it is ‘of course 
common ground that member States have retained competence to organise freely their 
national retirement systems’,17 that in itself does not exclude a role for Union law. 
Just because pension provision has historically been regulated (and extensively 

12 On this intersection between freedom of movement and Union citizenship and the rights that are 
derived from each, see, Katarina Hyltén-Cavallius, EU Citizenship at the Edges of Freedom of Movement 
(Oxford: Hart Publishing, 2020). 

13 For the further differences between these two different types of schemes, Quentin Detienne and 
Elmar Schmidt, Social Pensions and Market Values: A Conflict?, 15 Utrecht Law Review 88-89 (2019). 

14 European Commission, Proposal for a Council Directive Relating to the Freedom of Management 
and Investment of Funds Held by Institutions for Retirement Provision (COM(91) 301 Final – SYN 
363) (1991), which was followed by, European Commission, Amended Proposal for a Council Directive 
Relating to the Freedom of Management and Investment of Funds Held by Institutions for Retirement 
Provision (COM)(93) 237 Final – SYN 363) (1993).

15 Commission Communication on the Freedom of Management and Investment of Funds Held by 
Institutions for Retirement Provision. Communication on an Internal Market for Pension Funds. The 
Freedom of Management and Investment of Funds Held by Institutions for Retirement Provision (94/C 
360/08), OJ C 360/7 (1994).

16 Case C-57/95, France v Commission, EU:C:1997:164 (Investment of Funds and Retirement 
Provision). 

17 Opinion of Advocate General Bot, Case C-343/08, Commission v Czech Republic, EU:C:2009:620 
(Institutions for Occupational Retirement Provision), para. 53. 
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 provided for in first pillar form) by member States, does not mean that they act alone. 
As put, ‘one cannot simply state that []pensions[] are a national or an EU competence. 
Each decision must be made on an ad hoc basis’.18 Pension matters are not a compe-
tence for member States alone, for it is part of the internal market, as pension policy 
and Union law can be in-fitting with one another if they are correctly matched. Later, 
when harmonised legislation regarding pensions and pension policy first became a 
reality,19 such secondary legislation concerned occupational pension schemes, and 
did not consider the place of private pensions. 

2.2. Social Union, Capital Markets Union and Secondary Legislation

Pension provision is in many ways a social goal. that aim is typically orientated 
around Member States in their individual capacities. However, social goals are not 
confined to member States, and achieving aims at both EU and member States levels 
is not a mutually exclusive matter. the Union is a social union,20 but that has had lit-
tle effect on the provision of first pillar pension schemes. the social policy aspects 
of the EU treaties specifically exclude the possibility for harmonisation of first pillar 
pensions. In particular, the EU treaties state that Union law ‘shall not affect the right 
of member States to define the fundamental principles of [member States’] social 
security systems’.21 thus, EU pension legislation has stayed well away from imping-
ing on social law,22 and focused much more on free movement and internal market 
provisions. 

Within the Union, the functioning of financial and capital markets are related to 
the economic freedoms. there is an in-built aim of reducing the barriers that prevent 
greater circulation of capital within the EU, and enhancing the abilities of a true 
capital markets union, pursued in particular by the European Commission. Whilst 
inefficiencies in EU capital markets can be overcome through more extensive har-
monisation legislation, progress has been slow; and the free movement of capital is 
not as developed as a field of harmonised law.23 Even today, financial assets by 

18 Hans van Meerten, The Scope of the EU ‘Pensions’-Directive: Some Background and Solutions 
for Policymakers in Ulla Neergaard and others (eds), Social Services of General Interest in the EU, 430 
(The Hague: TMC Asser Press, 2013). 

19 Directive 2003/41/EC, replaced by Directive 2016/2341. 
20 Article 3(3) TEU: ‘...a highly competitive social market economy…’.
21 Article 153(4) TFEU. That is not to say however, there is no social security coordination. This 

has long been a feature of Union law. See Jaan Paju, The European Union and Social Security Law 
(Oxford: Hart Publishing, 2017).

22 As noted in, Case C-343/08, Commission v Czech Republic, EU:C:2010:14 (Institutions for 
Occupational Retirement Provision), paras. 66-69. However, the EU is very active as regards social 
security law, which is different to social law. 

23 It was the last ‘freedom’ to be mobilised through the case law of the Court, but only after a 
Directive was first enacted to give effect to the provisions. See Thomas Horsley, Death, Taxes, and 
(Targeted) Judicial Dynamism: The Free Movement of Capital in EU Law in Anthony Arnull and 
damian Chalmers (eds), The Oxford Handbook of European Union Law (Oxford University Press, 
2015). Furthermore, Jukka Snell, Free Movement of Capital: Evolution as a Non-Linear Process in 
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 Europeans are still extensively in cash deposits, which is an inefficient manner in 
which unused capital rests. to encourage individuals to become more prepared for 
their life after work, there is a role for the EU legislator in ensuring the design of 
pan-European private pension options, achievable through harmonisation, building 
on both the social union, the capital markets union, and most importantly, the EU 
internal market. 

Second pillar pension providers have long been accepted as service providers 
within the meaning of EU free movement law.24 Gaps remain however. the IOPR I 
and IOPR II directives regulates only very specific parts of pension provision, prin-
cipally on the regulation of pension product providers to ensure such collective funds 
can partake in a variety of investment options throughout the internal market. the 
two IOPR directives did little for private pensions. this vacuum of secondary legis-
lation for private pensions gives rise to questions about the adequacy of Europe’s 
transnational pension laws. Beyond the IOPR directives, a number of different pieces 
of legislation are relevant for private pensions however, from MiFID II25 to UCItS,26 
which have separately contributed to a visibly coherent framework of EU financial 
legislation. Financial services providers can offer their products to more consumers 
if private pensions were to be made possible on a pan-European basis. 

the aforementioned UCItS directive concerning the regulation of funds has con-
tributed to the better overall functioning of EU capital markets. that is inextricably 
tied to other developments in the internal market, namely, a vision of a Capital mar-
kets Union (CmU). to support existing freedoms for workers, services, and capital, 
more had to be done to create cross-border pension products in the third pillar. this 
would benefit those who do move, but also facilitate and enable stronger, more resil-
ient EU capital markets. the CmU is one of the hallmarks of the European Commis-
sion’s continued plot towards greater fiscal integration of the EU. CmU is a focus-point 
that the European Commission have been able to invest political capital in, resulting 
in legislation such as the PEPP Regulation to achieve other objectives linked to the 
internal market. Whilst the CmU may rhetorically centre on facilitating greater cross-
border investment, and allowing for greater capacity for undertakings in Europe to 
be able to access cross-border finance; the CmU also has the aim of fostering a 
stronger retail investment culture amongst individuals, to be facilitated by financial 
services providers. 

Paul Craig and Gráinne de Búrca (eds), The Evolution of EU Law (Second Edition, Oxford University 
Press, 2011).

24 There are many examples. For one, Case C-136/00, Rolf Dieter Danner, EU:C:2002:558, paras. 
25-27. 

25 Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on Markets 
in Financial Instruments and Amending Directive 2002/92/EC and Directive 2011/61/EU (Recast) (Text 
with EEA Relevance) OJ L 173/349, as amended (Markets in Financial Instruments Directive (MiFID)). 

26 Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on 
the Coordination of Laws, Regulations and Administrative Provisions Relating to Undertakings for 
Collective Investment in transferable Securities (UCItS) (text with EEA Relevance) OJ L 302/32, 
as amended (Undertakings for Collective Investment in transferable Securities directive (UCItS)). 
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the EU legislature, in line with the aims of the CmU, has done much to increase 
the effectiveness of the retail market for individual investors. yet, that has not fully 
translated, yet, into a manner in which pan-European private pension products have 
been established. A flexible EU labour market demands the free movement of work-
ers, but such workers can also demand appropriate pension access to accompany their 
exercise of free movement. the introduction of a pan-European private pension mar-
ket would stand to benefit and complement existing freedoms – the free movement 
of workers, the freedom to provide and receive services, and the support the free 
movement of capital. It is these harmonisation efforts building upon this to which this 
article now turns. 

3. Positive Integration and Private Pensions

three characteristics can define a third pillar pension – their private nature, their 
voluntary nature, and their funded nature.27 the place of third pillar pensions in the 
internal market is an area of pension policy that the European Commission has long 
been communicating as an area that could see harmonisation, even partially, to further 
the ends of the internal market.28 It has long been highlighting the necessity of provid-
ing individuals with the possibility to make stronger individual commitments for later 
life,29 not least because of the ongoing pension’s cliff edge. this would come in the 
form of seeing further injection into capital markets, but would need to be provided 
for through legislative provisions. A pan-European market for private pensions would 
have to be legally designed in such a way as that it would have to be built on top of 
existing national arrangements, and in no way place any national pension products. 
the European Commission has stated that only a quarter of Europeans have national 
personal pension products (PPPs).30 This naturally leaves the overwhelming majority 
of Europeans unduly prepared for the potential deficit in their pension provision in 
old age. In 2017, a formal proposal was put forward to the EU legislature31 – the pan-
European Personal Pension (PEPP) product32 – a future-orientated legislative act with 

27 Hans van Meerten and JJ van Zanden, Pensions and the PEPP: The Necessity of an EU Approach, 
15 European Company Law 69 (2018). 

28 For example, Communication from the Commission: Towards a Single Market for Supplementary 
Pensions (COM(1999) 134 Final).

29 Communication from the Commission to the European Parliament, the Council, the European 
Central Bank, the European Economic and Social Committee and the Committee of the Regions: Capital 
Markets Union: Time for Renewed Efforts to Deliver for Investment, Growth and a Stronger Role of 
the Euro (COM/2018/767 Final). 

30 Ibid. p. 1. 
31 European Commission, Proposal for a Regulation of the European Parliament and of the Council 

on a Pan-European Personal Pension Product (PEPP) (Text with EEA Relevance) {SWd(2017) 243 
Final} {SWD(2017) 244 Final} (COM(2017) 343 Final 2017/0143(COD))’.

32 This followed the European Commission asking the European Insurance and Occupational 
Pensions Authority (EIOPA) being requested in 2012 by the European Commission to examine the 
viability of having personal pension products within the internal market. 
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the objectives of improving retirees’ income levels, and further developments towards 
the CmU. 

3.1. PEPP Regulation: Aim and Purpose

When it comes to the legal basis of pension-related matters, several legal bases may 
be considered useful. the EU legal act governing the PEPP is a Regulation (the PEPP 
Regulation),33 which has Article 114 TFEU as its legal basis, given there is no explicit 
legal basis providing for EU legislation and provision in pension matters. Article 114 
TFEU provides ample scope of EU legislative action that have an impact on pension 
systems, and provide for better portability of pensions to follow individuals as they 
exercise free movement, as well as giving access to financial services providers from 
other Member States. However, Article 114 TFEU is not unhinged, as it must be used 
to remove obstacles within the internal market.34 the PEPP Regulation puts forth the 
argument that private pension products are highly fragmented across member States, 
and thus, will remove obstacles, and that a Regulation was chosen (as opposed to a 
directive) because it was harmonising the core features of PEPP products.35 

Private pensions, by their nature, are not within the scope of social security. thus, 
Article 153 TFEU was not utilised in any way. Moreover, more explicit legal bases 
concerning the free movement of workers, services, and capital were not utilised. this 
put the PEPP Regulation, a third pillar measure, in contrast to other EU secondary 
legislation concerning second pillar measures, such as the IOPR II directive, which 
was based on the free movement of services (Article 56 TFEU and Article 62 TFEU), 
in addition to Article 114 TFEU. In addition, whilst not a legal basis, Article 25 of 
the Charter of Fundamental Rights (CFR) on the rights of the elderly is also a con-
sidered factor spurring on legislative harmonisation in the pension policy.36 that said, 
Article 25 CFR is a principle, as opposed to a right,37 and therefore is used to guide 
law-making only. 

33 In what eventually became Regulation (EU) 2019/1238 of the European Parliament and of 
the Council of 20 June 2019 on a Pan-European Personal Pension Product (PEPP) (text with EEA 
Relevance)’ OJ L 198/1 (2019). 

34 Case C-376/98, Germany v Parliament and Council, EU:C:2000:544 (Tobacco Advertising I), 
para. 95. For analysis on the implications of this judgment, see, Stephen Weatherill, The Limits of 
Legislative Harmonization Ten Years after Tobacco Advertising: How the Court’s Case Law Has 
Become a “Drafting Guide” 12 German Law Journal 827 (2011).

35 Council of the European Union, Proposal for a Regulation of the European Parliament and of 
the Council on a Pan-European Personal Pension Product (PEPP) (First Reading) – Confirmation 
of the Final Compromise Text with a View to Agreement (Interinstitutional File: 2017/0143 (COD)) 
(5915/19), 9. 

36 Article 25 of the Charter of Fundamental Rights (CFR): ‘The Union recognises and respects the 
rights of the elderly to lead a life of dignity and independence and to participate in social and cultural 
life.’

37 For example, it can be argued that the Article does clearly identify or provide an affirmative 
definition of the group. Colm O’Cinneide, Article 25 – The Rights of the Elderly in Steve Peers and 
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the PEPP Regulation is a rarity in EU internal market law regarding service pro-
vision, in that the Regulation is aimed at individuals (natural persons), and not other 
entities (such as companies and other legally incorporated bodies).38 that said how-
ever, it also provides for the latter, who will be able to offer pension products from 
member States other than from which an individual resides. the Regulation creates 
the legal framework for PEPP products, but does not propose to be a single pension 
product. Rather, it will be a new range of private pension products that can be offered 
by financial services providers, which will be wrapped in the PEPP banner. this will 
provide individuals, as retail consumers, which is a lesser known sector of the EU’s 
capital markets,39 significant choice. yet the offering of such pension products within 
the internal market will be wholly dependent on financial service providers wanting 
to offer them, who in turn will rely on sufficient demand from retail consumers. 

3.2. PEPP Regulation: Portability and Non-movers

At the heart of the PEPP Regulation is portability. Products that will eventually be 
made available to retail consumers will be designed so that financial contributions to 
such products can continue with no regard for which member State an individual 
resides. Contributions can be regularised or supplemented on an ad hoc basis, depend-
ing on the design of the PEPP product, in line with individuals’ preferences. However, 
portability of PEPP products is not needed, as non-movers (individuals who have 
never exercised free movement) will also be able to avail of such products. this is 
illustrated specifically in that Article 45 TFEU, which provides for the free movement 
of workers, was not utilised as a legal basis of the PEPP Regulation. thus, PEPP 
products may be made available in wholly internal situations. this point is significant 
because this potentially makes third pillar pension products available to individuals 
who are not otherwise able to create private pension arrangements in their member 
State of residence, where private pensions are not an option to be acquired at present. 
therefore, PEPP products will be complementary to other private pension products 
that may or may not already exist in Member States. Furthermore, and in addition, 
PEPP products will complement other pension arrangements under first and second 
pension pillars. 

the PEPP Regulation, and the future PEPP products will be a brand new market-
place that has never previously existed. the new category of pension products will 
have common standards throughout the Union. Specifically, it is an EU legal act of 
minimum harmonisation, demonstrated, for example, by the manner in which decu-
mulation in retirement is not harmonised. Pay-outs in retirement are not set down in 

others (eds), The EU Charter of Fundamental Rights: A Commentary, 703 (Oxford: Hart Publishing, 
2014). 

38 Hans van Meerten (ed), EU Pension Law, 129 (Amsterdam University Press, 2019).
39 For earlier analysis, see, Niamh Moloney, Building a Retail Investment Culture through Law: 

The 2004 Markets in Financial Instruments Directive 6 European Business Organization Law Review 
341 (2005). 
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the PEPP Regulation. this is due to the fact that PEPP products will vary in their 
de-cumulative methods, from a recurring payment until retirement (an annuity), to a 
set sum upon reaching retirement age (a lump sum), or otherwise. 

3.3. PEPP Regulation: Governance

the roll-out of PEPP products, when launched by financial institutions, face different 
kinds of regulation within member States. It is therefore leaving financial service 
providers to be able to create individual pension products that meet the needs of the 
marketplace. the authorisation and supervision of PEPP products lies with national 
competent authorities (NCAs) in member States. the initial proposal by the European 
Commission had anticipated that the European Insurance and Occupational Pensions 
Authority (EIOPA) will be the authoriser.40 Instead, the text of the PEPP Regulation 
that was ultimately agreed by the EU legislature relegates the EU agency to merely 
containing a register of PEPP products offered by financial service providers that 
have been authorised by NCAs. 

this said, the role of EIOPA is not without significance in the PEPP Regulation. 
EIOPA is an EU agency that was formed in 201141 on the basis of Article 114 TFEU.42 
It is one of a number of European Supervisory Authorities (ESAs), with also includes 
the EBA and ESmA.43 It is the competent EU agency with supervisory, but also 
regulatory powers, regarding insurance and pension products. In addition to its role 
as acting as the de facto hive of all PEPP products that will eventually be offered by 
financial services providers in a centralised database,44 EIOPA will have technical 
standards powers (in conjunction with the EBA and ESMA) for PEPP products. In 
line with the non-delegation doctrine that has long emanated from the Meroni 
doctrine,45 as refined by the Short-selling doctrine,46 such technical standards, despite 
being developed by EIOPA, will be adopted by the Commission. EIOPA’s role in 

40 On EIOPA, generally, see, Herwig CH Hofmann, Gerard C Rowe and Alexander H Türk, 
Administrative Law and Policy of the European Union, 276 (Oxford University Press, 2011), and more 
specifically, Britta Behrendt Jonsson, EIOPA’s Guidelines and Recommendations: Mere Proposals or 
Some Kind of Binding Law?, Europarättslig tidskrift 266 (2014).

41 It replaced the Committee of European Insurance and Occupational Pensions Supervisors 
(CEIOPS). 

42 Regulation (EU) No 1094/2010 of the European Parliament and of the Council of 24 November 
2010 Establishing a European Supervisory Authority (European Insurance and Occupational Pensions 
Authority), Amending decision No 716/2009/EC and Repealing Commission decision 2009/79/EC, 
OJ L 331/48. 

43 The European Banking Authority (EBA), and the European Securities and Markets Authority 
(ESmA). 

44 Article 5(1), Articles 7-9, and Article 13 of Regulation (EU) 2019/1238 of the European 
Parliament and of the Council of 20 June 2019 on a Pan-European Personal Pension Product (PEPP) 
(text with EEA Relevance)’ OJ L 198/1 (2019).

45 Case 9/56, Meroni & Co., Industrie Metallurgiche, SpA v High Authority of the European Coal 
and Steel Community, EU:C:1958:7. 

46 Case C-272/12, United Kingdom of Great Britain and Northern Ireland v European Parliament 
and Council of the European Union, EU:C:2014:18 (Short-selling, or sometimes labelled as the ‘ESMA 
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developing technical standards will include, inter alia, harmonised key information 
documents (KId),47 as well as having a monitoring role alongside NCAs once they 
have come to market.48 

therefore, whilst NCAs are the primary contact point for initial authorisation for 
PEPP products to be launched by financial services providers; EIOPA has a much 
more important role once individual PEPP products come to market. the place of 
EIOPA, as seen by the EU legislature therefore, is one of seeing it strengthening 
consumer protection after PEPP products are first marketed, rather than having them 
as an authoriser of PEPP products before they are marketed in member States. 

3.4. PEPP Regulation: Taxation

taxation of pension products, be it for first, second, or third pillar products, occurs 
at either one of two, or both stages of an individual’s lifespan, either during the con-
tributor phase (the accumulation phase), or during the recipient phase (the decumula-
tion phase). As well-known, the ‘single largest obstacle to cross-border membership 
in pension funds is their divergent tax treatment’.49 the mere fact of having lived and 
worked in more than one member States gives rises to the possibility of double-
taxation. the tax laws of member States are hindrance to individuals exercising free 
movement, just as they are for financial services providers operating in different 
Member States. Further down the path when an individual goes to receive their 
accrued pension amounts, there will still be the issue of tax to deal with. tax treat-
ment of pensions is inevitable in the internal market. yet that is a natural consequence 
of the division of competence, and the design of the EU treaties. 

Ideally, when PEPP products come to market, as they are expected to in 2021, they 
will be similar in nature to national PPPs that may already exist within certain mem-
ber States. thus, it would be anticipated that tax advantages afforded to national PPPs 
would also be applied to PEPP products. Leading on from where the PEPP Regulation 
left off, which omitted taxation matters to make the text politically acceptable to the 
EU legislature, the European Commission in a Recommendation on the basis Article 
292 TFEU, made clear that tax advantages conferred to national third pillar pension 
products should extended to cover PEPP products, and requested that member States 
‘grant PEPP[] [products] provided under…[the PEPP Regulation]…the same tax 
relief as the one granted to national PPPs…[including in]…cases where the PEPPs 

doctrine’). For extensive analysis, see Merijn Chamon, EU Agencies: Legal and Political Limits to the 
Transformation of the EU Administration (Oxford University Press, 2016).

47 Articles 26-33, Regulation (EU) 2019/1238 of the European Parliament and of the Council of 
20 June 2019 on a Pan-European Personal Pension Product (PEPP) (text with EEA Relevance)’ OJ 
L 198/1 (2019).

48 Article 61 and Articles 63-66, Regulation (EU) 2019/1238 of the European Parliament and of 
the Council of 20 June 2019 on a Pan-European Personal Pension Product (PEPP) (text with EEA 
Relevance)’ OJ L 198/1 (2019).

49 George S Zavvos, Pension Fund Liberalization and the Future of Retirement Financing in Europe 
31 Common market Law Review 629 (1994). 
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product features do not match all the national criteria required by the member State 
to grant tax relief to [national] PPPs’.50 moreover, the European Commission was the 
view that taxation of contributions to PEPP products would be deferred in order to 
incentivise pension contributions in the present. that was despite no taxation matters 
being included within the PEPP legislation itself. Any EU legislation dealing with 
taxation treatment requires unanimity decision-making in the Council,51 and thus, was 
not achieved during the political process leading to the adoption the PEPP Regulation. 

With taxation of all kinds purposefully omitted from the scope of the PEPP Regu-
lation, it will fall to member States to mitigate the burden of double-taxation through 
the conclusion of double-taxation agreements. Inevitably, this deliberate faux pas will 
give rises to a host of taxation problems for individuals and financial services provid-
ers offering PEPP products. Unless extensive double-tax treaties are in place, PEPP 
products stand, potentially, to be subject to double-taxation for persons whom have 
exercised free movement, which the EU treaties do not preclude. As iterated by the 
Court in Test Claimants, as Union law then stood, it does ‘not lay down any general 
criteria for the attribution of areas of competence between the member States in rela-
tion to the elimination of double-taxation within the [EU]’.52 By-and-large, double-
taxation arrangements and taxation principles are left to the member States on a 
bilateral basis,53 but such an approach is widely inefficient. 

this all said however, it is clear that if national PPPs are similar enough in nature 
to PEPP products; and a member State gives the two categories divergent tax treat-
ment at either the accumulation or decumulation stages, it would inevitably result in 
litigation that would eventually go before the Court through a preliminary reference 
from a national court or tribunal to determine whether a breach of Union law has 
occurred by the member State concerned. Given PEPP products through the PEPP 
Regulation are designed to better enhance the ability of retirees to prepare for the 
future, the general premise would be that similar, if not identical tax treatment for 
national PPPs and PEPP products would be the norm. In such a scenario, differential 
tax treatment between national PPPs and PEPP products by a member State would 
be immediately suspect for its compliance with Union law. 

50 Commission Recommendation of 29.6.2017 on the Tax Treatment of Personal Pension Products, 
Including the Pan-European Personal Pension Product (C(2017) 4393 Final)’. 3. 

51 See Manuel Kellerbauer, Article 113 TFEU in manuel Kellerbauer, marcus Klamert and Jonathan 
tomkin (eds), The EU Treaties and the Charter of Fundamental Rights: A Commentary, 1228-1230 
(Oxford University Press, 2019). 

52 Case C-35/11, Test Claimants in the FII Group Litigation v Commissioners of Inland Revenue 
and The Commissioners for Her Majesty’s Revenue & Customs, EU:C:2012:707, para. 40.

53 For a restatement of case law recently see, Joined Cases C-168/19 and C-169/19, HB and IC v 
Istituto nazionale della previdenza sociale, EU:C:2020:338. 
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4. Negative Integration and Pensions

much of the case law concerning pensions and pension policy at the Court has sur-
rounded the ability of member States to defend and shield their own national pension 
arrangements, regardless of which pension pillar it concerned. While obvious dis-
criminatory provisions under normal free movement law are usually straightforward 
enough to be found incompatible with Union law, the jurisprudence of the Court has 
not radically transformed private pension rights in the internal market. However, the 
Court’s case law does have a substantial impact on how private pensions will be 
treated once PEPP products come to market and made available for retail consumers. 
the Court, historically, was slow to act on pension policy matters, with it finding 
pension related to employment falling outside the definition of ‘pay’ for the then 
Article 157 TFEU (then Article 119 EC) in Defrenne (No 1).54 the Court later 
reversed this position, and extended the definition of pay to cover many pension-
related matters, as seen in Bilka.55 Beyond definitional matters however, there have 
been many cases of note. 

4.1. Regulatory Measures and Pension Policy

the Albany judgment of the Court confirmed that Member States have significant 
flexibility and discretion for how they handle their own retirement regimes.56 How-
ever, the Court went on to opine that where second pillar pensions were compulsory, 
and managed by one provider, that this was contrary to Union law. yet, given the 
other objectives of the EU Treaties, namely social policy, the collective agreements 
were not subject to competition law. The case was decided on EU competition law 
grounds, and not, rather, the freedom to provide services in the internal market. 
Albany therefore endorsed the ability of collective organisers in member States to 
engage in pension provision. 

the Albany judgment might have, incorrectly, given off the impression that ele-
ments of member States’ social policies were free from the reach of Union law, 
including private pensions. Subsequent case law however, proved that this was not 
so, and pension provision, whatever its category or type, had the potential to be within 
the scope of EU internal market law. Contrast Albany on the one hand with Viking 
and Laval on the other. these subsequent cases proved that whilst social aims are 
present in Union law, they themselves do not automatically prevail over free move-
ment considerations.57 

54 Case 80/70, Gabrielle Defrenne v Belgian State, EU:C:1971:55, paras. 4-13.
55 Case 170/84, Bilka – Kaufhaus GmbH v Karin Weber von Hartz, EU:C:1986:204. 
56 Case C-67/96, Albany International BV v Stichting Bedrijfspensioenfonds Textielindustrie, 

EU:C:1999:430. 
57 Case C-438/05, International Transport Workers’ Federation and Finnish Seamen’s Union v 

Viking Line ABP and OÜ Viking Line Eesti, EU:C:2007:772; and, Case C-341/05, Laval un Partneri 
Ltd v Svenska Byggnadsarbetareförbundet, Svenska Byggnadsarbetareförbundets avdelning 1, Byggettan 
and Svenska Elektrikerförbundet, EU:C:2007:809. 
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Post-Albany, the question arose whether compulsory occupational pension schemes 
were to be subject to EU public procurement law. In Commission v Germany (Service 
Contracts),58 the Court confirmed that they did. thus, the Albany exception was not 
as wide as may have been previously been initially understood. Furthermore, the issue 
of competition and the freedom to provide services was dealt with in the later case of 
Wouters,59 where the Court stated that the justification ground for lack of competition 
extended to the freedom to provide services. thereafter, the Hogan case at the Court 
concerned whether a member State could be held liable for certain pension benefits 
if an occupational pension fund did not have the resources at its disposal in an 
employer became insolvent.60 the Court found that a member State could be held 
liable for a minimum amount. the subsequent case of Grenville Hampshire extended 
Hogan by confirming that each beneficiary must receive benefits of at least 50% of 
their accrued entitlement.61 the threat of financial liability of member States’ would 
certainly have focused the minds of member States in ensuring retirement provision 
through other means. the Hogan and Grenville Hampshire cases illustrated, indi-
rectly, that initiating private pension schemes could absolve the state of some of its 
potential pension liabilities, and ensure that individuals could have other forms of 
retirement provision at their disposal. 

Additionally, Casteels was a case concerning occupational pensions, which con-
firmed that workers retain their acquired pension rights when exercising free move-
ment.62 the Court said that under the regime of free movement of workers, 
individuals retain their pension rights, and that if workers have worked in two or more 
member States in their working life, they cannot be put in a disadvantage position as 
compared to non-movers. Read another way, Casteels ensured that workers who have 
exercised free movement are not placed in a less advantageous situations are workers 
who have never exercised free movement as non-movers. this line of reasoning, by 
analogy, could just as easily applying to future litigation under third pillar pensions 
and rules concerning fiscal measures, such as taxation. 

4.2. Fiscal Measures and Pension Policy

the way in which pension contributions are paid in, and pension receipts are paid 
out, are subject to tax rules, and thus, a variety of treatment across the Union. A great 
way to encourage individuals to take out private pension products is the incentive of 
fiscal relief. Indeed, the way in which financial products are taxed can heavily induce 
consumers into the types of pensions that are offered and taken out. the value of the 

58 Case C-271/08, Commission v Germany, EU:C:2010:426 (Service Contracts). 
59 Case C-309/99, J. C. J. Wouters, J. W. Savelbergh and Price Waterhouse Belastingadviseurs 

BV v Algemene Raad van de Nederlandse Orde van Advocaten, intervener: Raad van de Balies van de 
Europese Gemeenschap, EU:C:2002:98. 

60 Case C-398/11, Thomas Hogan and Others v Minister for Social and Family Affairs, Ireland and 
Attorney General, EU:C:2013:272.

61 Case C-17/17, Grenville Hampshire v The Board of the Pension Protection Fund, EU:C:2018:674. 
62 Case C-379/09, Maurits Casteels v British Airways plc, EU:C:2011:131. 
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PEPP Regulation, and the PEPP products that will follow, will largely depend on how 
such products are treated in national taxation systems, which as iterated above, is a 
matter for individual member States, given the PEPP Regulation left such matters 
untouched. Where tax incentives will differ across member States, and they will, this 
has the potential to effective undermine the true rationale for why the PEPP Regula-
tion was to be instigated in the first place. 

the intention behind national fiscal measures is to ensure that retirees have suf-
ficient income to live on in post-employment years, but also has the effect of lessen-
ing the burden on the state in the form of a first pillar pension being less depended 
on, and accounting for a lesser overall percentage of retirees’ incomes. Contributions 
to pension schemes, even individual pensions, are in some member States incentivised 
through the tax treatment. this can be done in the form of tax credits, or alternatively, 
tax deductions. Some member States offer tax deductions for private pension contri-
butions to national schemes, and others tax the gains of such contributions annually, 
on maturity, or both. However, deductions to private pensions domiciled in other 
member States are also not provided for, given that tax deductions in member States 
are for individuals where they are tax resident. Such practices have two-folded con-
sequences. Firstly for individuals, it can deter them from their ability to exercise their 
free movement rights by residing in other member States. Secondly, it acts as anchor 
weight in hampering a pan-European pension market, protecting pension fund provid-
ers from out-of-state competition. there is no shortage of case law in this regard. 

Bachmann was the first case dealing with taxation and insurance-related schemes.63 
the Court found that the legislation of a member State which only permitted tax 
deductions for national insurers was a restriction on free movement. therefore, a 
direct link between tax deductions and taxation of sums was found. However, in the 
specific case, it was justified on the basis of the coherence of the taxation system of 
the member State. Bachmann could therefore have been seen as a judgment which 
licenced member States to continue to have tax arrangements in place to deter cross-
border services in relation to pensions. yet subsequently, outside the realm of pension 
policy, the Schumacker64 judgment highlighted that cohesion of Member States’ 
taxation system was not as wide as Bachmann might have lead the member States to 
believe. taken further, in Commission v Belgium (Occupational Pensions),65 no such 
justification ground, akin to Bachmann was taken up by the Court, and found that not 
permitting deductions to out-of-state schemes was a violation of Union law. 

Elsewhere in Commission v Denmark (Taxation of Pensions),66 the Court ruled 
that tax treatment of contributions do not in themselves depend on where the financial 
institution managing the pension is incorporated, and that member States not giving 
tax deductions to pension funds established in other member States was contrary to 
the free movement of workers, freedom of establishment, and the freedom to provide 

63 Case C-204/90, Hanns-Martin Bachmann v Belgian State, EU:C:1992:35.
64 Case C-279/93, Finanzamt Köln-Altstadt v Roland Schumacker, EU:C:1995:31.
65 Case C-522/04, Commission v Belgium, EU:C:2007:405 (Occupational Pensions).
66 Case C-150/04, Commission v. Denmark, EU:C:2007:69 (Taxation of Pensions). 
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services. In a further case in Turpeinen, it was made clear that it was not possible for 
national authorities to tax pensioners a different way merely on the basis of their 
habitual residence. the taxation of pensions that an individual received being differ-
ent on the basis of their member State of residence would, according to the Court, 
‘give rise to inequality of treatment, contrary to the principles which underpin the 
status of citizen of the Union, that is, the guarantee of the same treatment in law in 
the exercise of the citizen’s freedom to move’.67 Whilst Turpeinen concerned a local 
government pension, therefore a second pillar pension, it followed Pusa,68 a first pil-
lar pension case. therefore, the logic of Pusa and Turpeinen would naturally cover 
private (ie. third pillar) pension arrangements also. 

4.3. Fiscal Measures and Private Pensions

When it comes to private pensions, one of the most important cases is Commission v 
Germany (Private Pensions),69 where the Court here found that the member State had 
failed to fulfil its obligations under Union law by not treating all individuals equally 
under national taxation law. yet having the European Commission chipping away at 
national rules through infringement proceedings that are contrary to the rationale for 
the free movement regime is only one way to remove, through negative integration, 
national rules that are contrary to internal market thinking. Private enforcement has 
also proven necessary.

the case of Wielockx is also of interest from the perspective of negative integration 
and pension policy.70 At that time, nationals of the member State were not taxed 
regarding their private pension arrangements, but nationals of other member States 
who were self-employed were taxed. In its defence, the member State had stated it 
might not be able to tax the private pension arrangements for individuals in retirement. 
the Court disposed of this policy position by the member State, and it confirmed that 
such a national practice regarding private pensions was contrary to Union law. In 
effect therefore, the Court confirmed that free movement ideals in the EU treaties 
had to prevail over the consideration of taxation systems of member States when it 
comes to retirement provision and individual, private pension arrangements. 

Furthermore, the Danner case demonstrated that for service recipients of financial 
services from providers established in other member States, that they are to be 
afforded tax deductions for private pension arrangements, on par with the deductions 
allowed as if the financial service provider was domiciled in that member State.71 the 
argument put forward by the member State, akin to Bachmann, was the coherence of 
the taxation system of the member State. In addition, the member State also stated 
that it was to protect the integrity of the tax base, and to prevent tax evasion. the 

67 Case C-520/04, Pirkko Marjatta Turpeinen, EU:C:2006:703, para. 22. 
68 Case C-224/02, Heikki Antero Pusa v Osuuspankkien Keskinäinen Vakuutusyhtiö, EU:C:2004:273.
69 Case C-269/07, Commission v Germany, EU:C:2009:527 (Private Pensions).
70 Case C-80/94, G. H. E. J. Wielockx v Inspecteur der Directe Belastingen, EU:C:1995:271.
71 Case C-136/00, Rolf Dieter Danner, EU:C:2002:558.
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Court did not accept any of these grounds as valid justification. Most importantly 
however, the Court rejected the argument put forward by the Member State that it 
would not be able to tax the pension contributions because the contributor could 
choose to reside elsewhere in retirement, and thus, be subject to taxation elsewhere 
– effectively confirming Wielockx. 

the Court’s approach to taxation matters concerns a number of elements – dis-
crimination, obstacles, and restrictions. However, given the Court can vary between 
its forcefulness in cases concerns fiscal measures, meaning that a level of unpredict-
ability can potentially arise in its case law.72 the Court is clearly only able to do so 
much concerning taxation of pensions, in that it can only adjudicate on matters 
brought before it where laws, rules, and practices by member States exist, in line with 
its practice of judicial minimalism. Therefore, the PEPP Regulation, building upon 
this jurisprudence, has been essential to better ensure that the financial needs of future 
retirees are met. 

5. Towards an Internal Market for Private Pensions

Pensioners, as a grouping in society, lack any form of homogeneity, for their retire-
ment needs differ. yet pension provision is important in some way to all individuals, 
whether they are workers or not, across the entirety of the Union. Creating a just 
retirement for all Europeans is still the aspiration at both EU and member State lev-
els, even if the concrete legal measures fall short of affirmatively achieving that. 
Regrettably, until the PEPP Regulation, the status quo was detrimental for the free 
movers of Europe, whom were confined to having haphazard pension arrangements, 
with little opportunity to accrue private pensions on par with non-movers. Private 
pensions have, and will become more important as the burden of providing for retire-
ment is gradually shifting from states and employers on the one hand; to individuals 
on the other. If member States and employers are to continue to remove themselves 
from retirement provision, the very least that the EU legislature could do is collec-
tively take the steps necessary to allow individuals to accumulate private pensions 
that do not deter free movement. 

Pensions are undoubtedly a difficult field for the EU to possess and exercise exten-
sive competence. It should be recalled that the one and only time that the member 
States have sought to explicitly overturn a judgment of the Court was related to pen-
sion rights, arising from the Barber judgment.73 In that case, the Court said the prin-
ciple of equal treatment applied to ‘contracted out’ schemes, in additional to benefits 
derived from occupational pensions. In response, the member States added an addi-
tional Protocol to the soon-to-be-ratified treaty of maastricht to contain the material 

72 Jukka Snell, Non-Discriminatory Tax Obstacles in Community Law 56 International and Compara-
tive Law Quarterly 354 (2007). 

73 Case C-262/88, Douglas Harvey Barber v Guardian Royal Exchange Assurance Group, 
EU:C:1990:209. 
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effects of the judgment,74 known as the ‘Barber Protocol’.75 thus, legislative harmo-
nisation, even if only done partially like the PEPP Regulation, will be part-and-parcel 
of incremental measures. 

For now, the PEPP Regulation is a successful way of divorcing various aspects of 
an individual’s life if they have exercised free movement. It separates an individual’s 
member State of origin, to that of where they choose to work or spend the most part 
of their life, to where they may retire. PEPP products will facilitate greater movement 
of people and capital across the Union. From a free movement perspective, this rep-
resents progress in achieving the aims set out in the EU treaties. the PEPP Regula-
tion will entail greater access to retirement products and be in a position to 
counter-balance any expected shortfalls in pension product that might come to an 
individual under the first and second pillars. Retirees of the future have to possess 
confidence in their ability to move, without necessarily having drastic ramifications 
for their personal investment in pensions. the obstacles to their movement, from the 
point of view of pension provision, become increasingly irrelevant if PEPP products 
are to be successful in the long-term. 

Whilst a full CmU being achieved is certainly questionable,76 the PEPP Regulation 
is a contributor to eliminating some of the obstacles. Capital movements are today 
highly protected under Union law.77 that is despite the EU treaties allowing member 
States to be allowed to take ‘requisite measures…[regarding]…the prudential super-
vision of financial institutions’.78 there remains questions over whether mandatory 
or quasi-mandatory inclusion in occupational pension schemes is compatible with 
Union law.79 Private pension provision will become increasingly important if manda-
tory or quasi-mandatory inclusion in occupational pension schemes becomes optional. 
yet there are ongoing contemporary political struggles beyond the legal field regard-
ing the retirement age for individuals in certain member States to become a recipient 
of first and second pillar pensions.80 Retirement schemes by member States have, 
with regard to the first and second pillars, continue to be a matter that is largely for 
member States, as long as they are compliant with Union law. Even with PEPP prod-
ucts eventually coming to market, national social security systems will remain, which 
in no way impinge on member States to provide for first pillar pension arrangements 

74 See Tamara Hervey, Legal Issues of the Barber Protocol in David O’Keeffe and Patrick M 
twomey (eds), Legal Issues of the Maastricht Treaty (Chichester: Chancery, 1994).

75 On the Barber Protocol, by the Reporting Judge (juge rapporteur) in the Barber case, Giuseppe 
Federico Mancini, Democracy and Constitutionalism in the European Union: Collected Essays, 189-
191 (Oxford: Hart Publishing, 2000). 

76 See, Niamh Moloney, Capital Markets Union: “Ever Closer Union” for the EU Financial System? 
41 European Law Review 307 (2016).

77 For example, see, Joined Cases C-282/04 and C-283/04, Commission v Netherlands, EU:C:2006: 
608, para. 19.

78 Article 65(1)(b) TFEU. 
79 See, Hans van Meerten and Elmar Schmidt, Compulsory Membership of Pension Schemes and the 

Free Movement of Services in the EU 19 European Journal of Social Security 118 (2017). 
80 This has given rise to questions about age discrimination. For example, Case C-141/11, Torsten 

Hörnfeldt v Posten Meddelande AB, EU:C:2012:421, paras. 22-47. 
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as they previously have. Evidence to suggest that private pension funding will take 
over other forms of pension funding (from states and employers under the first and 
second pillars) have not materialised.81 

there may be a legitimate concern that third pillar pensions may undermine both 
first and second pillar pension provision, which are ordinarily provided by the state 
in the former, and either employers or employees in the latter – particular undermin-
ing the bond of solidarity that unpins those two pillars.82 Furthermore, there is also 
the belief that PEPP products could reduce the influence of social partners.83 Rather 
than trying to shield pension systems in member States, national governments ought 
to remember that individual pension products of the future will be built on top of 
existing frameworks, and in no way intends to replace them. the rise in private pen-
sions does not necessarily, in themselves, lead to the hollowing out of first and second 
pillar pensions. If first and second pillar pensions become a lesser source of income 
for individuals in retirement, it will not be as a result of Union law itself and the 
creation of harmonised private pension products coming to the internal market. 
Rather, such reductions in first and second pillar pensions, if they materialise, will be 
a doing of states and employers/employees alone. 

With first and second pillar pensions, there is customarily less thought by indi-
viduals gone into how such pensions are structured and cared for during the accumu-
lation period. By contrast, with third pillar pensions, individuals shoulder a greater 
level of responsibility for selecting the appropriate pension product for themselves. 
With increasing responsibility shifting from states and employers to individuals for 
pensions, there will need to be a greater awareness of the fiduciary duties of financial 
services providers advising individuals on pension selection. these will include exist-
ing financial institutions, namely; banks, insurers, pension funds, investment firms, 
asset managers or other authorised financial services provider. For them, a wider 
group of individuals across the entirety of the Union will have access to their products 
through extensive passporting.84 the average individuals’ competence to assess risk 
attached to financial services products is low.85 Accordingly, a ‘high level of con-
sumer protection’86 is necessary for PEPP products when they eventually come to 

81 Waltraud Schelkle, EU Pension Policy and Financialisation: Purpose without Power? 26 Journal 
of European Public Policy 611 (2019). 

82 On solidarity in the EU legal order, see, Graham Butler and Holly Snaith, Negative Solidarity: 
The European Union and the Financial Crisis in Helle Krunke and others (eds), Transnational 
Solidarity: Concept, Challenges and Opportunities (Cambridge University Press, 2020); and Graham 
Butler, Solidarity and its Limits for Economic Integration in the European Union’s Internal Market 25 
maastricht Journal of European and Comparative Law 310 (2018). 

83 Such as Yves Stevens, The Silent Pension Pillar Implosion 19 European Journal of Social Security 
98 (2017). 

84 On ‘passporting’, Luigi Lonardo, European Union’s Banking Diplomacy Law: A Legal Fragment 
of EU’s Foreign Affairs 25 European Foreign Affairs Review 30 (2020). 

85 Niamh Moloney, Regulating Retail Investment Products: The Financial Crisis and the EU 
Challenge 11 ERA Forum 348 (2010). 

86 Article 169(1) TFEU.
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market in 2021 and beyond.87 Pensions are part of the retail segment of the market-
place. the role of the retail investor is becoming an ever-greater focus of the European 
Commission,88 which continues to strive for a wider and deeper CmU. this push that 
lead to the PEPP Regulations has, by extension, meant that the CmU will cover retail 
investments in pension products that have an internal market aspect. 

It is already clear, notwithstanding the PEPP Regulations, that national laws by 
some member States have actively encouraged the establishment of national PPPs. 
these have been, according to one perspective, ‘motivated by demographic change 
and increasing pressure on the national social security pension scheme’.89 this is 
something that the European Commission has long acknowledged.90 the Union has 
finally entered the regulatory sphere to promote a pan-European solution to resolving 
the oncoming gulf in pension supports that will be made available to retirees of Europe 
in the future. this is a welcome development. yet the European Commission’s solu-
tion of the PEPP Regulation, whilst now a reality in law, will still be contingent on 
other factors, namely, financial institutions to provide such pension products, and 
individuals willing to purchase such financial products after they come to market. 

6. Conclusion

the Laeken declaration of 2001 spoke of the pension provision in terms of second 
pillar schemes, by declaring there should be an ‘improvement of access to occupa-
tional pension schemes’.91 this deliberately omitted private pension schemes, and 
was a mistake, for it pushed any proposals for legislative initiatives on private pen-
sions down the agenda. Europe is demographically challenged, and the figures are 
not getting rosier by the year. Low birth rates and longer life expectancy have begun 
to expose the pension deficit as a future problem. this is a common challenge for all 
member States, and thus, there is a place for EU solutions through the operationalisa-
tion of its internal market and its legislative abilities. the EU legislature has now 

87 Some of difficulties that individuals might experience are well-known from national PPPs. 
Bernhard Ebbinghaus and tobias Wiß, The Governance and Regulation of Private Pensions in Europe 
in Bernhard Ebbinghaus (ed), The Varieties of Pension Governance: Pension Privatization in Europe, 
353-355 (Oxford University Press, 2011). 

88 Niamh Moloney, Building a Retail Investment Culture through Law: The 2004 Markets in 
Financial Instruments Directive, 6 European Business Organization Law Review 345 (2005). 

89 Opinion of Advocate General Mazák, Case C-269/07, Commission v Germany, EU:C:2009:209 
(Private Pensions), para. 1. 

90 With regard to third pillar pensions, but also with respect to second pillar (occupational) pensions 
too. ‘Reliance on private, funded provision through occupational or personal pension schemes can be 
a useful tool to alleviate the burden on public finance’. Communication from the Commission to the 
Council, to the Council, to the European Parliament and to the Economic and Social Committee: the 
Future Evolution of Social Protection from a Long-Term Point of View: Safe and Sustainable Pensions 
(COM(2000) 622 Final), 8. 

91 European Council, Presidency Conclusions: European Council Meeting in Laeken, 14-15 
December 2001, SN 300/1/01 REV 1. 9. 
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decided to put in place measures that facilitate private pension options, which is wel-
come, given that pension arrangements are normatively designed by member States 
for the non-movers. Without harmonisation, the EU legislature would be failing those 
who undertake part of their lives in other member States, given such persons are more 
likely than non-movers to fall between full pension pillar provisions. Such efforts are 
a welcome and necessary addition to the ongoing furtherance of the internal market. 

Pension provision for retirees of the future is a hidden aspect of cross-border move-
ment in the EU. the types of individuals who are likely to be particularly interested 
in PEPP products are those who are young and moveable. An internal market for 
individuals and private pensions would duly recognise the deficiencies in the pension 
options available to users of free movement. the possibility for individuals in the 
internal market to have a pension arrangement without unjust restrictions and dis-
crimination levied at them is necessary for retirement provision of the future. the 
longer the EU legislation would continue to ignore harmonisation in this area, the 
more it would pose a threat to the ability of Europeans to benefit from a truer internal 
market, enabling ever-greater mobility. 

the internal market benefits of harmonisation in this policy field are clear. the 
PEPP Regulation has the potential to increase householder participation in financial 
markets, and more fully invest individuals in the importance of overall EU capital 
markets. For individuals, enhanced pensions products are made available, if they 
choose; and for pension providers, they have a larger consumer basis to market their 
products to, as well as a more simplified regulatory environment through this new 
marketplace. For Member States also, increased private pension provision reduces 
the burden on them, given some individuals have private pools of assets to support 
them in retirement.

the PEPP Regulation has been attacked as still ‘protecting national idiosyncrasies 
and vested interests’,92 in that it did not go far enough. yet that criticism fails to rec-
ognise the progress made thus far regarding the private pensions and their opening 
up to the internal market. With the PEPP Regulation being a practice of market-
making,93 it is incrementalism being on full display. yet concrete steps are being made 
towards the non-penalisation of pension provisions for individuals who have exercise 
free movement, divorcing private pension accumulation from individuals’ member 
State of residence. In order for PEPP products to be a real consideration as a viable 
category of pension products, future retirees want the most preferential tax arrange-
ments given to such products. Regrettably, there is no legal obligation for member 
States to align taxation incentives of PEPP products with national PPPs according to 
the PEPP Regulation. However, if national PPPs are akin to PEPP products, they 
should be afforded the same tax treatment. the Court will inevitably be called upon 

92 Karel Lannoo, The Final PEPP or How to Kill an Important EU Commission Proposal in Nazaré 
da Costa Cabral and Nuno Cunha Rodrigues (eds), The Future of Pension Plans in the EU Internal 
Market: Coping with Trade-Offs Between Social Rights and Capital Markets, 193 (Cham: Springer, 
2019). 

93 On this exercise, Stephen Weatherill, The Internal Market as a Legal Concept, 155 (Oxford 
University Press, 2017). 
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to adjudicate on pension matters, and future case law will likely arise when holders 
of PEPP products move borders, or when the individual moves member State, and is 
subject to differentiated tax treatment. In such circumstances, it would fall to the Court 
to protect individuals and financial services providers from being subjugated to the 
cunning tax powers of the member States which would try penalise both the provid-
ers and holders of PEPP products, as opposed to national PPPs which member States 
try to protect. 

the PEPP Regulation and further legislative measures on the basis of Article 114 
TFEU will supplement the skeleton framework that is there for creating a ‘European 
Pensions Union’.94 the very existence of the PEPP Regulations means the Union 
legislature has accepted and turned to financial markets to resolve future pension 
needs of Europe’s elderly. For financial service providers, the PEPP Regulation pro-
vides them with extensive room to design financial products as they would ordinarily 
do for national financial products. It is clear that they will be able to offer such finan-
cial products, regardless of whether or not they are established in the member State 
of the service recipient.95 Even though PEPP products are going to be offered within 
a harmonised field; that by no means is the end of the matter. technical standards are 
still being assessed by EIOPA which had to be submitted to the Commission in 2020. 
this was in anticipation of the first PEPP products coming onto the market for retail 
consumers in 2021. this will involve a number of implementing and delegated acts 
to give effect to the PEPP Regulation. 

Such a European Pensions Union is akin to developments that have long been in 
situ in the United States regarding retirement provision. Across the Atlantic, IRAs 
have long been a basis for individuals to build up private pension savings in additional 
to occupational pension scheme they may be enrolled in, which are known as ‘401ks’. 
the PEPP Regulation, build using the internal market legal basis, and in light of the 
case law of the Court, will now be able to see PEPP products, Europe’s own IRAs, 
to be able to come to full fruition, through buy-in on the EU legislature, financial 
services provers, and individuals across the entirety of the Union. 

Assumptions that persons in Europe today will work in the same member States 
with the same employer for most of their working life is gone. the same goes for 
thinking that persons will continue to work in the same sector for the entirety of the 
career. Rather, contemporary thinking is needed to bring our legal solutions to staving 
off any crisis in the provision of pensions the younger Europeans, to ensure they too 
can have a retirement with dignity in the decades to come. the PEPP Regulation, 
goes some way towards resolving the future European pension crisis, when the next 
generations of Europeans will experience shortfalls in their retirement income. 

94 Pascal Borsjé and Hans van Meerten, A European Pensions Union: Towards a Strengthening 
of the European Pension Systems in Frans Pennings and Gijsbert Vonk (eds), Research Handbook on 
European Social Security Law, 387 (Cheltenham: Edward Elgar, 2015). 

95 By analogy, see, Case C-118/96, Jessica Safir v Skattemyndigheten i Dalarnas Län, formerly 
Skattemyndigheten i Kopparbergs Län, EU:C:1998:170. 




