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Environmental Risks, Rights and Black Swans 

 

European Court of Human Rights, Kolyadenko and others v Russia, decision of 28 February 

2012 (Appl. nos. 17423/05, 20534/05, 20678/05, 23263/05, 24283/05 and 35673/05 and Hardy and 

Maile v United Kingdom, decision of 14 February 2012 (Appl. no. 31965/07) 

 

Introduction 

While it by now is well-established that certain environmental risks may trigger human rights 

responsibilities upon governments, a close examination of the exact perimeters of this 

assessment, as it is developed by human rights tribunals, alerts us to the explanatory utility of 

Taleb’s work on Black Swans. Following a period of drift in the attempt to gain international 

legal support, the support for developing the linkage between human rights and the 

environment is once again gaining momentum. We can see this in, for example, the work of 

the UN’s Human Rights Council which at its 19
th

 session in April 2012 decided to appoint an 

independent expert on Human Rights and the Environment.
1
 In the context of the European 

Convention on Human Rights, the link between environmental pollution and human rights is 

somewhat better developed. The European Court of Human Rights (ECtHR) has on several 

occasions ruled that poor environmental conditions constitute a potential basis for 

establishing a violation of articles 2 and 8 of the Convention. In order for this to be the case, 

the environmental pollution must, however, “attain a certain minimum level of severity”.
2
 In 

establishing whether this is the case the Court usually applies a two-tiered review of the facts 

and relevant laws before it. Firstly, the Court carries out a substantive review by assessing the 

merits of the national decision and, secondly, it carries out a procedural examination of 

whether the interests of the individuals concerned have been given due weight in the national 

proceedings.
3
 In doing so, the Court has established that, where environmental hazards give 

rise to serious risks, state authorities are under an obligation to develop an administrative and 

legislative framework which regulates the licensing, start-up, operation and control of the 

hazardous activity. This framework must moreover include appropriate public surveys and 

                                                           
1
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2
 Fadeyeva v. Russia, (2007) 45 EHRR 10 at 69-70.   

3
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studies allowing the public to assess the risks and effects arising from the relevant activities.
4
 

Importantly this applies to risks arising out of industrial activities as well as risks arising as a 

result of natural disasters.
5
  

 In order to gain analytical purchase on this jurisprudence two issues merit closer 

scrutiny. First, we ought to consider what type of risks give rise to this obligation and what 

level of knowledge is required in order to trigger Convention responsibility. A second 

consideration relates to what specific requirements must the regulatory and administrative 

system in place fulfil in order to comply with the Convention? Two recent decisions by the 

Court shed light on these questions. Kolyadenko and others v Russia
6
 relates to the 

foreseeability of the risk which potentially triggers a Convention violation and Hardy and 

Maile v United Kingdom
7
 is of importance in the attempt to ascertain what is required of the 

domestic regulatory framework, where such risks have been identified. In carrying out this 

analysis the essays questions the Court’s reasoning and approach to risk by relying on the 

concept of Black Swans as this is developed by Taleb. 

 

The Facts 

Kolyadenko v Russia 

The facts in Kolyadenko centre on a serious flood which occurred in the summer of 2001 in 

the city of Vladivostok in the Primorskiy region in the far south east of Russia where the six 

applicants lived in close proximity to a drinking water reservoir and a river. Prior to the 2001 

flood, it became evident that the flow of the river channel was significantly impaired by 

overgrown trees and bushes, debris and household waste which had built up over the years. 

As early in as the summer 1999, the authority in charge of the reservoir had alerted the local 

authority of Vladivostok Administration to this problem highlighting that, in case of heavy 

rain, water from the reservoir would have to be released into the river which would likely 

result in flooding. Between 1999 and 2001 steps had been taken by the authorities to clear 

certain parts of the river of debris and waste (resulting in, amongst other things, 30 old cars 

being hauled out of the river). 

                                                           
4
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11673/02 and 15343/02). 
6
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 On August 6 2001 weather warnings predicting 15-49 millimetres of rain within 12 

hours for the city of Vladivostok, as the reservoir was already close to capacity the authorities 

started to release water from it (at a rate of 12 cubic metres of water per second). The 

following day, however, it turned out that the meteorological forecasts were inaccurate and 

236-276 millimetres (the equivalent of a full month’s worth of rain) actually fell within the 

12 hour period. When this became evident to the reservoir authorities they increased the 

release of water from the reservoir; first to 22.8 cubic metres per second, then to 122 cubic 

metres per second and, finally, when the rain was at its peak, to 137 cubic metres per second. 

As a result of the release of water all of the applicants’ properties were flooded at a rapid rate 

(in the case of some of the applicants, water was raising at up to 1.2-1.5 metres in a matter of 

minutes). However, none of the applicants suffered any direct physical harm as a result of the 

flood (in fact, three of the six applicants were not even at home when it occurred). One 

applicant had to wade, with her 21-month-old child in her arms, ‘in seething, breast-deep, 

turbid water full of floating debris’;
8
 another applicant, a 63-year-old disabled woman, 

required assistance in order to evacuate her property and a third applicant was unable to 

swim, thereby incapable of seeing herself to safety. The applicants argued that no rescue 

operations had taken place at all. This was contested by the government. 

 Following a series of unsuccessful criminal investigations and civil procedures before 

the domestic courts, the applicants argued before the Court that the rapid release of water by 

the authorities had posed a risk to their lives, thereby violating article 2 of the Convention. In 

substantiating their claim, the applicants argued that the authorities were well aware of the 

poor state of the river channel and the consequent increased risk of flooding. In addition, the 

applicants complained that the authorities had failed to carry out effective investigations into 

the flooding. In response , the government contended that a series of measures had been taken 

to ensure that the throughput capacity of the river had been increased, including specific 

clean-up projects. A central claim in the government’s argument was that the rainfall was 

unprecedented and well over the amount forecasted; ‘in fact, such heavy rain had never been 

seen in the region before.’
9
 The government therefore argued that it had been impossible to 

avoid the severe flooding. On the other hand, the government accepted that there had been no 

operational emergency warning system in place at the time of the flooding. Aside from this, 

the government was successful in arguing that, as far as three of the six applicants were 
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9
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concerned, Article 2 was inapplicable ratione personae as they had faced no risk to their lives 

by virtue of not being at home when the flood occurred. 

 The Court went on to find that the rapid flooding left “no doubt as to the existence of 

an imminent risk to the lives” of three of the six applicants. Moreover, the Court found that 

the Russian authorities had failed to put in place an effective regulatory and administrative 

system which would have allowed the applicants to assess the relevant risks before these 

materialised. Altogether this, coupled with a lack of effective supervisory oversight securing 

effective protection of the population and a lack of cooperation between the different 

authorities, led the Court to conclude that the Russian government had failed in its positive 

obligations under Article 2. In addition, and by and large for the same reasons, the Court 

found that the authorities had failed in fulfilling their positive obligations under Article 8 and 

Article 1 of Protocol 1 on respect to private and family life and property, respectively.  

 

Hardy and Maile v United Kingdom 

The issues arising out of Hardy and Maile which centre on the environmental risks associated 

with the construction and operation of two liquefied natural gas (LNG) terminals at Milford 

Haven in Pembrokeshire. Apart from finding its way to the ECtHR, the LNG terminals at 

Milford Haven have given rise to a number of decisions by UK Courts as well as by the 

Information Commissioner. The case originated in 2002 when Petroplus, a large European oil 

refining company, applied for planning permission to develop an LNG terminal on the 

Dragon site in Milford Haven. Planning permission was granted in early 2003, following 

which an application was made by Petroplus to extend the LNG terminal (permission was 

granted for the extension in 2004). In addition to the planning permission, Petroplus had 

sought and obtained hazardous substances consent under the Planning (Hazardous 

Substances) Act 1990.  The second terminal stems from a planning application filed in 

2003 by Qatar Petroleum and ExxonMobile to develop another LNG terminal at the South 

Hook site, which fell partly within Pembrokeshire Coast National Park (leading to the 

applicants having to seek the relevant permissions from both the National Park authorities 

and Pembrokeshire County Council). Planning permission was granted later that year and in 

April and August 2004 the site was granted hazardous substances consent by the authorities. 

In March 2005 all of these permissions were challenged by the applicants in the High Court 

by way of application for leave to apply for judicial review. The application was rejected by 

 Electronic copy available at: https://ssrn.com/abstract=2261975 



5 
 

Sullivan J (as he then was) by reference to the applicants not having made the application 

promptly as required by the Civil Procedure Rules and by reference to the public interest in 

seeing the projects go ahead.
10

 Permission to appeal Sullivan J’s refusal was denied by the 

Court of Appeal in March 2006.
11

 Following the Court of Appeal’s refusal, the applicants 

sought to have the case re-heard by reference to a factual mistake made in the Court of 

Appeal’s judgment. This application was likewise refused. Alongside these proceedings, the 

applicants successfully pursued a claim for release of environmental information before the 

Information Commissioner, while simultaneously also pursuing an application for judicial 

review in respect to the claim for release of information before the High Court.  

 Before the ECtHR the central argument in the applicants’ complaint was that the 

authorities had failed to assess the risks posed to the marine environment in case of a major 

release of LNG from a delivery ship. In pursuing this argument, the applicants specifically 

relied on the claim that no quantitative risk assessment had been carried out in respect to the 

marine environment. In light of these points, the applicants asserted that Article 8 ought to be 

interpreted in a precautionary fashion and relied on an expert report criticising the different 

risk assessments carried out by the various authorities for not having ‘pulled together …the 

overall degree of risk’ in a comprehensive manner.
12

 The applicants argued that this was 

partly a result of lack of clarity as to which authorities were responsible for specifically 

assessing the relevant marine risks. The problem was a real one; for a variety of public 

authorities (planning authorities, hazardous substances authorities, the Milford Haven Port 

Authority and the Health and Safety Executive) possessed relevant powers, resulting in a 

complex regulatory overlap. In addition to these substantive arguments, the applicants argued 

that the authorities had failed to provide them with environmental information, thereby 

depriving them of the option to assess the risk.
13

 Against this, the UK government contended 

that the risks were extremely small and that the mere possibility of harm was not sufficient to 

trigger Article 8 responsibility. 

 In response to these submissions the Court found Article 8 applicable. The Court 

noted that the fact that the activities were subject to environmental impact assessment 

requirements indicated that a potential risk may arise. In the present case, an additional 

concern was the fact that the LNG activities were classified as ‘top tier’ for the purposes of 

the Control of Major Accident Hazards Regulations 1999 (as amended). The emphasis on the 
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fact that an activity is subject to EIA is enough to trigger the applicability of Article 8 (which 

is elsewhere identified as a risk rider), follows from the Court’s previous decisions.
14

 The 

Court nevertheless found no violation of Article 8. In reaching its conclusion, the Court relied 

on the fact that a rather extensive regulatory framework was in place. This included the 

requirement that the developers obtained planning permission as well as hazardous 

substances consent, the fact that the developments were subject to the COMAH Regulations 

and the fact that industry guidelines had been adhered to throughout the process.
15

 Coupled 

with this, the Court relied on the several studies and assessments which were carried out by 

the authorities; from the environmental statements, to the simulation exercises carried out by 

the Port Authority to consultations with the statutory consultees and a number of reports and 

assessments prepared by independent researchers and consultants. Finally, the Court noted 

that the applicants still had at their disposal the option to apply to have, for example, the 

hazardous substances consent revoked under domestic law, were they to develop any new 

expert evidence in support of their claim.  

 

Discussion 

When we examine the two decisions side by side, the different outcomes seem (at least on 

initial inspection) reasonable. In Kolyadenko, the regulatory system in place failed properly to 

alleviate the risk posed by the flooding; the authorities had clearly failed to take appropriate 

steps to ensure efficient protection of the applicants whose lives were clearly in danger.  In 

Hardy and Maile, on the other hand, the regulatory system was evidently very extensive and 

included a series of public authorities with significant experience in assessing risks. In 

addition to this, the nature of the risks involved was rather different. In Hardy and Maile, the 

risk was constant and related to the potential threat of an accident. In Kolyadenko, the risk 

concerned a one-off event with observable consequences. Furthermore the magnitude of that 

risk was significant; in a relatively short period of time the applicants’ lives were at risk as a 

result of the flash flooding. In Hardy, on the other hand, the risk remained hypothetical, 

although it was clear before the Court that a collision entailing release of LNG could result in 

Milford Haven being engulfed in an LNG cloud with the potential to ignite. (In a newspaper 
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interview one of the LNG operators indicated that such an ignition would likely be localised 

to the vessel).
16

 In addition to these differences, the authorities in Vladivostok failed to 

maintain and restore the emergency warning systems, which would potentially have assisted 

the applicants in evacuating the area. A combination of a hypothetical risk and a very 

extensive regulatory and administrative system in Hardy and Maile against a real risk 

coupled with inadequate regulation in Kolyadenko may therefore serve as a justification for 

the different outcomes. On closer scrutiny, however, the two cases share a noteworthy 

feature.  

 In both cases the probability of the risk materialising was considered to be minimal. 

Although the Court refrained from engaging in any probabilistic calculations, nor did such 

calculations seemingly form part of any of applicants’ or the responding authorities’ 

submissions, the risks were in both decisions referred to as low. In Hardy and Maile, the risk 

of a collision between LNG tankers was described as being ‘as likely per year as being struck 

by lightning’ and ‘extremely low’.
17

 It was similarly observed that there had “never been a 

recorded incident of a major release of LNG from a ship to [the] external atmosphere”.
18

 The 

industry guidelines which formed part of the decision-making processes likewise noted that 

there had ‘never been an incident involving the penetration or catastrophic failure of an LNG 

tanker’.
19

 In Kolyadenko, the government similarly argued that the risk of heavy downpour 

was impossible to predict as anything like it ‘had never been seen in the region’ making it 

‘impossible to avoid’ the flooding.
20

 In its submission the government likewise relied on 

expert examinations indicating that the particular type of flooding ‘was thought to occur only 

once a century’.
21

  

While the judges in the cases could have been clearer on the nature of their response 

to the specific risks, we can make good this deficit in their judgments by drawing on Taleb’s 

work. In the Black Swan he famously defines Black Swans as possessing the following 

properties: 

 First, it is an outlier, as it lies outside the realm of regular expectations, because 

 nothing in the past can convincingly point to its possibility. Second, it carries an 

 extreme impact […]. Third, in spite of its outlier status, human nature makes us 
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 Hardy and Maile at 56. 
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 Ibid. 
19
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20
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 concoct explanations for its occurrence after the fact, making it explainable and 

 predictable.
22

 

This definition aids us in appreciating why the Court reached different conclusions in the two 

cases despite the similarity in respect to probability. Firstly, as we have seen, in both Hardy 

and Maile and Kolyadenko, the risks are identified as outliers; i.e. very rare events. Secondly, 

the impact of the flooding in Kolyadenko was significant (although perhaps not extreme). In 

Hardy and Maile, we may speculate that the in the unlikely event of a ship collision, the 

impact of Milford Haven being engulfed in an LNG cloud might be life-threatening as well. 

Thirdly, in respect to the explanation for the risk (and thereby also the potential responsibility 

of the regulatory authorities), the similarities between the two cases diverge for obvious 

reasons. As it was only in Kolyadenko that the risk materialised, the Court was forced into 

taking the claim particularly seriously and forced into developing an explanation which could 

form part of its findings. This third element arguably assists us in grasping why the Court 

found against the Russian authorities but in favour of the British authorities despite the 

probabilities and the impacts of the risks being similar.
23

 That is to say, where the outlying 

risk has materialised (as in Kolyadenko) the applicants and the Court worked up a narrative 

which served to make the impact seem more predictable than it actually was.
24

  The Court, 

for example, highlighted that while it accepted that the release of water from the reservoir 

could not have been avoided, the authorities should have foreseen the ‘likelihood as well as 

the potential consequences of releases of water’.
25

 This narrative is then used as ground on 

which to fix the government with responsibility. This element was unavailable to the 

applicants in Hardy and Maile. We may therefore speculate that one reason for the Court’s 

findings is that the occurrence of the flooding in Kolyadenko not surprisingly leaves the Court 

with an impression of the flooding posing a real risk (simply because it took place) – despite 

the actual risk in Hardy and Maile potentially being both more likely and potentially more 

significant. If this is broadly correct, we can see how the outcome is rationalised by hindsight 

and how Taleb’s concept of Black Swans explicates this.  

                                                           
22

 N.N. Taleb, The Black Swan (London: Penguin Books 2
nd

 ed, 2010) at xxii. 
23

 Here we can forge a link to Williams’s work on moral luck. See B. Williams, Moral Luck, (New York, 

Cambridge University Press, 1981). 
24

 In doing so we are able to forge a link to what Taleb terms the ‘narrative fallacy’, which describes how ‘we 

pull memories along causative lines, revising them involuntarily and unconsciously. We continuously renarrate 

past events in the light of what happens to make what we think of as logical sense after these events occur.’ at 

71. 
25

 Kolyadenko at 165. 
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The appearance and justification of Black Swans is in many incidents supported by 

heuristics and cognitive biases aiding the constructed narrative. For example, hindsight bias 

and availability heuristics can explain the willingness to afford higher probability to events 

which have recently occurred as these come more easily to mind.
26

 In one example Kamin 

and Rachlinsky found that a majority of the individuals in a so-called foresight condition (i.e. 

without knowledge of the outcome of a fictitious flooding example) found against when 

asked if a local authority ought to take precautionary measures.
27

 Presented with identical 

facts and with the additional information that the authority had taken no precautions, thereby 

resulting in the flooding occurring, the majority of the individuals in the hindsight condition 

found that the authority had acted negligently.  

 In light of this, the Court’s obiter reference in Hardy and Maile to the socially 

contingent understanding of risk seems ironic; ‘in any event, the evidence merely expressed 

one view on a situation which was capable of multiple differing opinions’.
28

 The most 

charitable reading of this may be that the Court expressed appreciation for the applicants’ 

predicament, while acknowledging that they simply failed to fulfill the burden of proof.
29

 An 

altogether less charitable reading would be that the Court had little time for the applicants’ 

claim when a rather extensive regulatory and administrative system (subject to effective 

judicial oversight) was already in place in the UK (in this the Court was possibly aided by the 

fact the in the High Court the applicants were criticised for having adopted a ‘scattergun 

approach’).
30

 A further element may likely have been the Court’s interest in not straying too 

far off its existing case law examining similar examples where divergences in risk 

perceptions between applicants and experts have played a prominent role. In these cases, such 

as Balmer-Schafroth
31

 and Athanassoglou,
32

 where the applicants had failed to show that the 

licencing and operation of nuclear power plants exposed them to a serious danger, the Court 

                                                           
26

 See e.g. A. Tversky and D. Kahneman, ‘Availability: A Heuristic for Judging Frequency and Probability’ 

(1973) 5(2) Cognitive Psychology 207. See also T. Kuran and C. Sunstein, ‘Availability Cascades and Risk 

Regulation’ (1999) 51 Stanford Law Review 683. 
27

 K.A. Kamin and J.J. Rachlinski, ‘Ex Post ≠ Ex Ante: Determining Liability in Hindsight’ (1995) 19(1) Law 

and Human Behavior 89. 
28

 Hardy and Maile at 228. On this matter see more broadly O.W. Pedersen, ‘Modest Pragmatic Lessons for a 

Diverse and Incoherent Environmental Law’ (2013) 33(1) OJLS forthcoming.  
29

 Almost in a manner alike to what Stanley Fish terms the ‘rhetoric of regret’. See S. Fish, ‘The Rhetoric of 

Regret’ in The Trouble with Principle (Cambridge, Massachusetts, Harvard University Press, 1999) 75-92. 
30

 Hardy and Maile at 81. 
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has stressed that the risk needs to be ‘imminent’ at which point it may well be too late take 

any effective measures to avoid the risk.
33

 

 

Conclusion 

The arguments presented here have highlighted how the materialising of the relevant 

environmental risk (occurrence of harm) perhaps not surprisingly prompts the Court to take 

the claim before it particularly seriously. In light of the harmful outcome materialising, it 

seems that the Court overestimates the likelihood of the outcome and finds in favour of the 

applicants. This impressionistic assessment can partly be explained by the concept of Black 

Swans as this is developed by Taleb. For the phenomenon of Black Swans offers us a 

background against which we can come to appreciate the Court’s willingness to reach 

different outcomes in decisions which otherwise share prima facie characteristics. 

For followers of the Court’s case law on environmental risks, the decision in 

Kolyadenko seems relatively straightforward. On the other hand, the decision in Hardy and 

Maile seems as a missed opportunity for the Court to carve out a more precautionary 

approach within its jurisprudence.
34

 On this reading, the Court missed a chance to move 

beyond its so-called ‘liberal’ approach to risk, which maintains an emphasis on procedural 

guarantees.
35

 In light of the Court’s eagerness to stress the margin of appreciation in 

environmental related cases, where potentially harmful activities are seemingly subject to 

several layers of regulation, this is perhaps not surprising. For the disappointed residents of 

Milford Haven, comfort may be found in the fact that developments on the ground have 

subsequently resulted in a lower risk. As a result of higher demand for LNG in parts of Asia, 

significant lower levels of LNG have entered the port in 2012.  Finally, if the foregoing 

analysis is broadly correct, then it seems that the Court ought to give careful consideration to 

its doctrinal arguments when it hears environmental cases in the future. It would suit the 

Court if it developed a series of general and illuminating criteria for how to assess 

environmental risks.  

Ole W Pedersen 

                                                           
33

 In both of these decisions dissenting opinions were issued. For an examination of these see Hilson n. 14 

above.  
34

 See Tătar n. 4 above at 120. 
35
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