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Abstract 

The question of what status the precautionary principle enjoys in international law has once 

again reared its head; most recently in the Indus Water Treaty dispute between India and 

Pakistan before the Permanent Court of Arbitration, where the claim for customary status was 

advanced by Pakistan only to be countered by India. This paper assesses the current state of 

play in respect to the precautionary principle and its status in international law. The paper 

does this by identifying what it terms the two camps of precaution, the custom camp and the 

no custom camp, which find themselves on opposing sides in the debate. The paper argues 

that the two camps are equally guilty of misunderstanding the precautionary principle and the 

nature of customary international law, though for different reasons. In doing so the paper 

relies on the concepts of ‘precaution spotting’ and what is elsewhere termed the ‘rule v. 

standard’ dialectic. These two concepts help us understand the different claims advanced by 

the two camps and alert us to the fact that customary international law is best understood if 

we come to accept that there are multiple ways of identifying customary international rules. 

 

 

INTRODUCTION 

Every student and scholar of environmental law will have encountered the precautionary 

principle. In the area of international environmental law, EU environmental law or, against 

this background, in domestic environmental law, the precautionary principle is seen as 
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playing an important role. Thus, the principle has, over the years, received judicial 

endorsement, found its way into countless treaties and soft law declarations and graced the 

pages of many academic journals. Perhaps not surprisingly this rise to fame has resulted in 

claims that the precautionary principle has, internationally, achieved the status of a customary 

norm. For example, the Seabed Dispute Chamber of ITLOS observed in its advisory opinion 

in 2011, that the principle has been ‘incorporated into a growing number of international 

treaties and other instruments [which in turn] has initiated a trend towards making this 

approach part of customary international law.’
1
 A more recent example of the claim to 

customary status is found in the recently decided arbitration between India and Pakistan 

relating to the Indus Water Treaty before the Permanent Court of Arbitration where Pakistan 

sought to invoke the principle as a background against which to interpret disputed treaty 

provisions.
2
 

In light of this, this paper seeks to scrutinise the claim to custom made in respect to 

the precautionary principle. It does so by identifying and examining closer what we may term 

the two camps of custom. These two camps find themselves on opposing sides in the debate 

on the status of the precautionary principle in international law. One camp, the custom camp, 

lends emphasis to a quantitative argument in arguing that the principle has, at this stage, 

achieved customary status as a result of the frequency with which the principle is found in 

multilateral and bilateral agreements (primarily environmental agreements), decisions 

delivered by international courts and tribunals, and the strong support the principle enjoys in 

domestic constitutional and legislative documents. The other camp, the no custom camp, 

argues that despite this excess of precaution, the principle is far too vague and ill-defined to 

amount to anything more than an aspiration aimed at guiding policy-makers and, from time to 

time, judicial deliberations, thereby lending emphasis to the qualitative characteristics of the 

principle. Upon closer inspection we find, however, that both camps are guilty of simplifying 

the relationship between the precautionary principle and customary law.  

                                                           
1
 Seabed Disputes Chamber of the International Tribunal for the Law of the Sea, Responsibilities and 

Obligations of States Sponsoring Persons and Entities with Respect to Activities in the Area, advisory opinion 

of 1 February 2011 available on 

http://www.itlos.org/fileadmin/itlos/documents/cases/case_no_17/adv_op_010211.pdf  at 135. Followers of the 

precautionary principle will observe that the Tribunal in its decision refers to the ‘precautionary approach’ rather 

than the ‘precautionary principle’. Despite discussions as to what such semantics may mean, this essay rests on 

the assumption that there is no material difference between ‘approach’ and ‘principle’. 
2
 Permanent Court of Arbitration, The Islamic Republic of Pakistan v India in the Matter of the Indus Waters 

Kishenganga Arbitration, Partial Award of 18 February 2013, available on http://www.pca-

cpa.org/showpage.asp?pag_id=1392 at 223-227. The Court rejected that the term ‘necessary’ ought to be read in 

any way beyond its normal use; ‘the Court considers inapposite the concepts of necessity developed in 

international trade law, investment law and other special areas.’, 397. 

http://www.itlos.org/fileadmin/itlos/documents/cases/case_no_17/adv_op_010211.pdf
http://www.pca-cpa.org/showpage.asp?pag_id=1392
http://www.pca-cpa.org/showpage.asp?pag_id=1392
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The custom camp’s claim to customary status, for example, rests on the faulty 

assumption that the precautionary principle is an independent, directly enforceable rule which 

sets clear standards for its application irrespective of the many diverse contexts in which the 

principle has been developed. In other words, the custom camp is guilty of what one 

commentator terms ‘precaution spotting’.
3
 This is so because the real nature of the 

precautionary principle necessarily dictates that it cannot give rise to a set of a priori clear-

cut, binding obligations. Instead the exact contours of the principle are by and in themselves 

defined by and contingent upon the context in which the principle is applied. We will see, 

however, that this is a feature which is not unique to the precautionary principle. 

The no custom camp, on the other hand, is equally guilty of simplifying matters; for 

the arguments of the no custom camp rest on the faulty assumption that a clear distinction is 

in place when it comes to the differences between rules and standards. In pursuing these 

claims, the no custom camp is in fact engaged in the acting out of a variation of what is 

elsewhere termed the ‘rule v. standard’ dialectic.
4
 The playing out of this dialectic may, 

however, not be as central to the question of what status the precautionary principle enjoys in 

international law as the no custom camp perceives. Before examining the two camps and 

their claims to custom and no-custom, we will briefly consider the Indus Water arbitration, 

the constitutive components of the precautionary principle as well as the nature of customary 

international law.
5
 

 

THE INDUS WATER DISPUTE 

The most recent emergence of the claim to customary status of the precautionary principle is 

found in the Indus Water arbitration, which was initiated by Pakistan in 2010 under the Indus 

Water Treaty of 1960 between India and Pakistan (the first dispute between the parties to be 

settled under the Treaty). The dispute relates to the construction and operation of the 

Kishenganga Hydro Electric project (KHEP), a 330MW project located on the Kishenganga 

River in India-administered Jammu and Kashmir. Essentially the parties disagreed as to 

whether India’s diversion of water conforms to the 1960 treaty and whether it would have 

                                                           
3
 See E Fisher ‘Precaution, Precaution Everywhere: Developing a 'Common Understanding' of the Precautionary 

Principle in the European Community’ (2002) 9 Maastricht J. Eur. & Comp. L. 7. 
4
 P Schlag ‘Rules and Standards’ (1985) 33 UCLA L Rev. 379. 

5
 In pursuing these points we will necessarily come to rely on a number of generalisations and simplifications. 

The reason for this is to be found in the fact that the debate on the precautionary principle and its status in 

international law are at times pursued in an all or nothing fashion, which often overlooks the complexities of the 

issues at hand. 
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undue effects on Pakistani agricultural and hydroelectric uses and whether India was entitled 

to bring the reservoir level of the KHEP below ‘dead storage level’ (DSL). Central to the 

dispute was the question of whether, by diverting the water, India had violated its obligation 

to ‘let flow’ waters as defined in Article III of the Treaty or whether this terminology allowed 

India to carry out certain restricting activities. In the context of diverting water into another 

tributary, which was provided for in the Treaty, Pakistan asserted that the wording ‘if 

necessary’ ought to be interpreted in light of the precautionary principle. This argument was 

countered by India, asserting that the principle does not amount to customary law and, 

moreover, that the principle’s many meanings prevent it from being applied in a consistent 

manner.
6
 In its partial award of 18 February 2013, the Court had ruled that it was incumbent 

upon it to ‘interpret and apply [the] Treaty in light of the customary international principles 

for the protection of the environment in force today’.
7
 However, in its final award the Court 

found that, irrespective of what status the precautionary principle may have in international 

law, the Indus Water Treaty specifically limited the extent to which the Court may take into 

account sources of law external to the treaty itself.
8
 In reaching its decision, the Court 

emphasised that ‘the Court does not consider it appropriate, and certainly not “necessary,” for 

it to adopt a precautionary approach and assume the role of policymaker in determining the 

balance between acceptable environmental change and other priorities, or to permit 

environmental considerations to override the balance of other rights and obligations’.
9
 In 

taking this approach the Court partly alluded to the contentious nature of the principle by 

indicating that it belongs in the realm of policy. In this light, we ought to briefly (very 

briefly) consider the precautionary principle itself. 

 

THE PRECAUTIONARY PRINCIPLE  

At bottom, the precautionary principle offers decision-makers a platform against which to 

take decisions, when faced with uncertainty. From humble origins in German domestic law 

                                                           
6
 The Islamic Republic of Pakistan v India in the Matter of the Indus Waters Kishenganga Arbitration, above n. 

2, 223-227. 
7
 Id., 452. 

8
 Permanent Court of Arbitration, The Islamic Republic of Pakistan v India in the Matter of the Indus Waters 

Kishenganga Arbitration, Final Award of 20 December 2013, available on http://www.pca-

cpa.org/showpage.asp?pag_id=1392, 110-112.  
9
 Id., 112. 

http://www.pca-cpa.org/showpage.asp?pag_id=1392
http://www.pca-cpa.org/showpage.asp?pag_id=1392
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(or Sweden according to some)
10

 the most commonly cited example of the principle is found 

in Principle 15 of the Rio Declaration, where it is provided that  

Where there are threats of serious or irreversible damage, lack of full scientific 

certainty shall not be used as a reason for postponing cost-effective measures to 

prevent environmental degradation.
11 

Prior to being included in the Rio Declaration, references to the principle and ‘precautionary 

measures’ more generally can be found throughout international legal materials: in 

ministerial declarations of the International Conference on the Protection of the North Sea in 

1984; the preamble to the Vienna Convention for the Protection of the Ozone Layer from 

1985; in the OSPAR Convention for the protection of the marine environment of the North-

East Atlantic; and the Framework Convention on Climate Change to mention just a few. In 

light of this, scholars commonly identify three functions of the principle. These are: the 

purely negative function where the principle is used to exclude certain activities; the 

facilitative function where the principle allows but does not require action; and the obligatory 

function where the principle embodies a duty to take action.
12

 

 If we scrutinise the content of the principle closer we will find that it contains a 

number of constituent parts all of which are in themselves very wide-ranging. Firstly, a not 

insignificant part of the principle concerns itself with the issue of risk. That is, very 

simplistically, the combination of the likelihood of a harm occurring and the magnitude with 

which the harm presents itself should it occur. While some enumerations of the principle 

qualify its application by reference to the potential harm being ‘significant’ or ‘irreversible’, 

the vast majority of definitions refrain from quantifying the threshold of harm.
13

 Having said 

that, the application of the principle may at times be restricted by reference to the knowledge 

threshold of the relevant risk; i.e. how indeterminate the threat is. In general, the primary 

threshold is said to rest where a particular risk is uncertain as opposed to certain (which in 

general terms would trigger application of the principle of prevention) and residual (which 

                                                           
10

 See e.g. J Zander, The Application of the Precautionary Principle in Practice (CUP, 2010) Ch. 5 and N de 

Sadeleer, Implementing the Precautionary Principle Approaches from the Nordic Countries, EU and USA 

(London, Earthscan, 2006). 
11

 Declaration on Environment and Development 1992 Principle 15. 
12

 See e.g. D Bodansky, ‘Deconstructing the Precautionary Principle’ in DD Caron and HN Scheiber, Bringing 

New Law to Ocean Governance (Leiden, BRIIL, 2004) 381-391. 
13

 See Article 3 of the UN Framework Convention on Climate Change and the Preamble to the Convention on 

Biological Diversity. 
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tend to escape regulatory attention).
14

 Of course this wide spectrum of application still leaves 

significant scope for applying the principle though it is generally assumed that the principle 

may be triggered where scientific knowledge is not absolute yet inconclusive but the risk is 

reasonably plausible and merely probable.
15

 In many cases, however, the question of when to 

apply the principle cannot be answered in the abstract as such decisions will often be 

inherently political (see below). This in turn gives rise to the argument that the real emphasis 

of the precautionary principle is one of procedure. That is, in the attempt to make sure 

decisions of when to apply the principle are made in an open, transparent and democratic 

manner, the primary obligations arising out of the principle centre on the need for proper 

administrative decision-making.
16

 Ideally, the role of the precautionary principle thus 

becomes facilitative in that it alerts us to the importance of a ‘carefully measured and targeted 

treatment of different states of knowledge’.
17

 Therefore, these procedural responses will 

necessarily have to appreciate the potential breadth of the application of the principle and the 

implications this has for drawing up generic directives on its application. Consider for 

example the fact that the meaning of the term ‘scientific uncertainty’ so central to the 

principle will vary significantly from one regulatory sphere to another as will the manner in 

which regulators seek to eliminate such uncertainty.
18

  

In respect to the environment, the precautionary principle is primarily applied in the 

context of risks arising from industrial and technological development or risks arising as a 

result of naturally occurring phenomena. Inherent in this characterisation is often an 

assumption that the various risks encountered are measurable, manageable and capable of 

being communicated and regulated. This understanding of risk is by many considered a 

defining feature of modern day regulation; so much so that risk is seen as ‘the organising 

                                                           
14

 See also N de Sadeleer, Environmental Principles: From Political Slogans to Legal Rules (OUP, 2002) 156-

161. Resnik argues that the precautionary principle applies to plausible and serious threats. See D. B. Resnik, 

‘The Precautionary Principle and Medical Decision Making’ (2004) 29 Journal of Medicine and Philosophy 

281. 
15

 See in general de Sadeleer above n. 14. 
16

 See E Fisher and R Harding, ‘The Precautionary Principle: Towards a Deliberative, Transdisciplinary 

Problem-Solving Process’ in R Harding and E Fisher (eds), Perspectives on the Precautionary Principle 

(Sydney, The Federation Press, 1999) 291-298 and E Fisher, Risk Regulation and Administrative 

Constitutionalism (Oxford, Hart Publishing, 2007) 40-42. 
17

 A Stirling, ‘Risk, Precaution and Science: Towards a More Constructive Policy Debate: Talking Point on the 

Precautionary Principle’ (2007) 8 EMBO Reports 309-315, 314. 
18

 See e.g. E Fisher, ‘Drowning by Numbers: Standard Setting in Risk Regulation and the Pursuit of 

Accountable Public Administration’ (2000) 20 OJLS 109, 115-116 and A Stirling, O Renn and P van 

Zwanenberg, ‘A Framework for the Precautionary Governance of Food Safety: Integrating Science and 

Participation in the Social Appraisal of Risk’ in E Fisher, J Jones and R von Schomberg, Implementing the 

Precautionary Principle (Cheltenham, Edward Elgar, 2006) 284-315. 
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concept that gives meaning and direction to environmental regulation.’
19

 Whereas this 

conjecture gives the impression that the matters of risk assessment, management and 

communication are straight forward issues, the fact of the matter is rather different; these 

concepts have no meaning in of their own right.
20

 Risk and uncertainty, and thereby the 

precautionary principle, instead operate in a sphere which is highly contingent (more about 

this below) for reasons of methodology (how best to assess a risk), epistemology (what types 

of risks are we actually able to identify) and value (once identified, what risks are worth 

attending to).
21

 All of these issues necessarily depend on and are defined by the context in 

which the specific risk arises.
22

  

A particular informative example of this is found in the work of Jasanoff, who alerts 

us to the highly contingent area in which these considerations play out. In her comparative 

work examining the approaches to risk and regulation in relation to biotechnology, Jasanoff 

highlights how these are socially construed in a manner which varies significantly from 

jurisdiction to jurisdiction in a manner consistent with political cultures and regulatory 

styles.
23

 In the USA, the preferred approach is one which maintains a focus on scientific 

pluralism and openness; in the UK, the decision-making process is one of informative 

cooperation where a number of selected parties take part; whereas in Germany, a culture of 

bureaucracy furnishes a much more programmatic response to the risks.
24

 Altogether this 

facilitates a situation where the approach to, management and regulation of risk is highly 

conditioned by social parameters.  

This contingency is further highlighted if we consider the reference to cost-

effectiveness as this forms part of various incarnations of the principle (though not 

necessarily all of them). Principle 15 thus include a reference to ‘cost-effective’ measures as 

does the reference in the Framework Convention on Climate Change unlike, for example, the 

reference in the 1995 Fish Stock Agreement.
25

 The assessment of whether a regulatory 

                                                           
19

 S Jasanoff, Science and Public Reason (Abingdon, Routledge, 2012) 133. Original emphasis.  
20

 de Sadeleer above n. 14, 150. 
21

 On the question of risk, values and environmental law see OW Pedersen, ‘Modest Pragmatic Lessons for a 

Diverse and Incoherent Environmental Law’ (2013) 33 OJLS 103. 
22

 A particularly enlightened exposition of this argument is found in M Douglas and A Wildavsky, Risk and 

Culture: An Essay on the Selection of Technological and Environmental Dangers (University of California 

Press, 1982). An interesting endorsement of this approach is found in the ECtHR’s decision in Hardy and Maile 

v United Kingdom, decision of 14 February 2012 (Appl. no. 31965/07) para 228, where the Court observes ‘in 

any event, the [risk assessment] merely expressed one view on a situation which was capable of 

multiple differing opinions’. 
23

 Jasanoff above n. 19. See also JB Wiener et al., The Reality of Precaution (Washington, Earthscan, 2011).  
24

 Id. 
25

 For a closer examination of the relationship between the precautionary principle and cost benefit analysis see 

DM Driesen, ‘Cost-Benefit Analysis and the Precautionary Principle: Can they be Reconciled?’ (2013) Mich. 
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response is warranted on grounds of cost effectiveness necessarily includes engaging in 

highly normative considerations of what value to attach to a particular good. Nevertheless, 

whether cost-benefit analysis is explicitly part of the principle may not seem all that 

important as any regulatory decision on whether or not to act in the face of uncertainty 

inevitably entails some basic weighing of advantages and benefits against disadvantages and 

costs. It is against this background that the debate on the status of the precautionary principle 

takes place thereby giving rise to the emergence of the two camps. 

 

THE ROLE OF CUSTOMARY INTERNATIONAL LAW AND THE TWO CAMPS 

Having considered the precautionary principle, we ought to briefly consider what may lay 

behind the desire to define the principle as customary international law. Presumably, the 

primary reason for invoking customary status of the precautionary principle, or indeed any 

other legal norm, is that the principle is then considered having legal force in its own right in 

so far as customary international law is recognised as a separate source of international law.
26

 

In order for a practice to amount to a customary norm, it is generally accepted that the 

practice is consistently adhered to among some states (though not all states), that it has 

endured for some time and that the states acting in accordance with the practice do so out of a 

sense of legal obligation (known as opinio juris).
27

 The real strength of this is, as seen by the 

custom camp, that a customary rule provides a peg on which to pin a legal claim in the 

absence of any explicit treaty provision. A customary rule thereby serves as a background 

against which other international obligations are to be interpreted. In other words, when faced 

with interpretative difficulties of, for example, a treaty provision, customary rules partly 

serve to fill the gap created by the treaty provision (though customary obligations may well 

develop irrespective of treaty obligations). A good example of this is found in the Legality of 

Nuclear Weapons opinion, where the ICJ identifies the general obligation of states to ‘ensure 

that activities within their jurisdiction and control respect the environment of other States or 

of areas beyond national control’ as a customary rule (the so-called no harm rule).
28

 Similar 

declarations of customary international law in the area of the environment include the 

                                                                                                                                                                                     
St. L. Rev. 771, who argues that the reference in the UNFCCC ‘demands, not a balance between costs and 

benefits, but an effort to minimize the costs of whatever abatement targets countries agree to adopt.’, 790.  
26

 ICJ Statute Article 38. 
27

 See e.g. BD Lepard, Customary International Law: A New Theory with Practical Applications (Cambridge 

University Press, 2010) 6. See also Continental Shelf Case (Libya v. Malta), 1985 I.C.J. Rep. 13, 29–30, para. 

27 and Nicaragua Case, 1986 I.C.J. Rep.14, 97, para.183.  
28

 Threat of Use of Nuclear Weapons Advisory Opinion, 1996 I.C.J. Rep. 226, para. 29 
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principle of permanent sovereignty over natural resources as identified in the Armed 

Activities Case.
29

  

What this thereby gives rise to is a situation where certain basic customary rules 

operate as ‘constitutional’ foundation of each separate sub-discipline within the broader 

framework of international law.
30

 For international environmental law, these rules are, as 

indicated, the permanent sovereignty of natural resources, the ‘no harm rule’ and the 

obligation to under certain circumstances conduct environmental impact assessments (see 

below). The argument in favour of customary status advanced by the custom camp, discussed 

below, seeks to add the precautionary principle to this group of rules, thereby presenting the 

principle as a foundational rule in international environmental law; a rule against which other 

norms and directives are to be interpreted and which all states are bound by (except where 

they persistently object).  

Support for the claim that the precautionary principle has achieved customary status is 

thus primarily found in the extensive use of the principle in international conventions, 

documents and agreements. This claim has intuitive appeal. As already noted, the 

precautionary principle has made its way into numerous international environmental 

agreements covering such wide issues as marine pollution, biodiversity, ozone depletion, 

climate change and waste; one count suggests that the principle is found in over 50 

multilateral instruments.
31

 In addition to this, the principle has been relied upon by several 

international courts and tribunals. For example, in the Pulp Mills decision the ICJ accepted 

that the ‘precautionary approach may be relevant in the interpretation and application of the 

provisions of the [disputed treaty]’.
32

  Support for the principle was also advanced in in the 

dissenting opinions by Judge Weeramantry and ad hoc Judge Palmer in the follow up 

litigation to the Nuclear Tests case.
33

 Unexpected support for the principle is also found in the 

                                                           
29

 Case Concerning Armed Activities on the Territory of the Congo (D.R.C. v Uganda) para 244. 
30

 See mutati mutandis B Schlüter, Developments in Customary International Law: Theory and the Practice of 

the International Court of Justice and the International ad hoc Criminal Tribunals for Rwanda and Yugoslavia 

(Leiden, BRIIL, 2010) 3. 
31

 JB Wiener, ‘Precaution’ in D Bodansky, J Brunnee and E Hey (eds.), The Oxford Handbook of International 

Environmental Law (OUP, 2007) 597-612, 601.  
32

 Case Concerning Pulp Mills of the River Uruguay (Argentina v. Uruguay), International Court of Justice, 

Judgment of 20 April 2010 para 164. 
33

 With Judge Palmer arguing that the norm involved in the precautionary principle ‘has developed rapidly and 

may now be a principle of customary international law relating to the environment’ Request for Examination of 

the Situation ICJ Reports 1995, dissenting opinion para 128 and Judge Weeramantry pointing out that the 

precautionary principle is ‘a principle which is gaining increasing support as part of the international law of the 

environment’ para 342. See also opinion by Judge ad Hoc Vinusa in Case Concerning Pulp Mills of the River 

Uruguay (Argentina v. Uruguay), International Court of Justice, Request for Indication of Provisional Measures, 

13 July 2006: ‘In my opinion, the precautionary principle is not an abstraction or an academic component of 

desirable soft law, but a rule of law within general international law as it stands today.’ para 152. 
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case law from the European Court of Human Rights, where the Court in Tătar v. Romania 

observed that the principle has developed from a ‘principe d'une conception philosophique’ 

to a ‘norme juridique’.
34

 More recently, the Seabed Dispute Chamber of ITLOS, found, that 

the precautionary approach has been ‘incorporated into a growing number of international 

treaties and other instruments [which in turn] has initiated a trend towards making this 

approach part of customary international law.’
35

  

 It is against this plethora of precaution that claims to customary status arises.
36

 A 

similar claim was, as noted, made by Pakistan in the Indus Water arbitration dispute as well 

as by the European Commission before the Appellate Body in the Beef Hormone dispute.
37

  

Often, this argument is contextualised by the claim that the principle’s justification for 

regulation in the face of on uncertainty pre-supposes a high level of environmental protection 

and that the principle requires a shifting of the burden of proof so that the onus is on the 

alleged polluter to show that the activity is not harmful.
38

 

 There are of course objections to this narrative. Foremost among these is the 

argument that the numerous mentions and references to the principle amounts to no more 

than what one commentator calls ‘precaution spotting’.
39

 This game of hide and seek plays 

out against the claim that underneath the multiple references to the principle we find rather 

variable interpretations and applications of the principle; for the exercise rests on (if we 

consider Jasanoff’s argument) the mistaken ‘assumption that the principle is an autonomous 

transplantable rule.’
40

 In other words, a reference to the principle in the Vienna Convention 

does not necessarily mean nor entail the same obligations as one in the OSPAR Convention 

and one ought to be careful when drawing general inferences from any such comparisons. 

                                                           
34

 Tătar v. Romania, decision of 27 January 2009 (Appl. No. 67021/01), 27. Since then, the Court has, however, 

failed to build on this line of argument. See e.g. Hardy and Maile v United Kingdom above n. 22. 
35

 Above n 1, para 135.  
36

 Prominent among these are Sands et al, Principles of International Environmental Law 3
rd

 ed. (CUP, 2012) 

228 and J Cameron and J Abouchar, ‘The Status of the Precautionary Principle in International Law’ in D 

Freestone and E Hey (eds), The Precautionary Principle and International Law (The Hague, Kluwer, 1996) 29-

52. See also A Trouwborst, ‘The Precautionary Principle in General International Law: Combatting the 

Babylonian Confusion’ (2007) 16 RECIEL 185 and E Hey, ‘The Precautionary Concept in Environmental 

Policy and Law: Institutionalizing Caution’ (1992) 4 Geo. Int’l Envtl. L. Rev. 303 307. 
37

 EC Measures Concerning Meat and Meat Products WTO Appellate Body (1997) WT/DS26/AB/R para 227. 

Notwithstanding the fact that individual Member States have argued against the principle enjoying customary 

status (see PH Sand, ‘The Precautionary Principle: A European Perspective’ (2000) 6 Human & Ecological Risk 

Assessment 448. A similar claim was made by Hungary against Slovakia in Case Concerning Gabčikovo-

Nagymaros Project (Hungary/Slovakia) decision of 25 September 1997 para 6.56. 
38

 Sands et al above n 36 222-223 and CE Foster, Science and the Precautionary Principle in International 

Courts and Tribunals (CUP, 2011) et passim. The shifting of the burden of proof argument was, however, 

rejected by the ICJ in the Pulp Mills decision above n 32 para 164. 
39

 Fisher above n. 3.  
40

 Id., at 8. 
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Hence, the exercise of ‘precaution spotting’ fails to define ‘the context in which any 

particular example of the implementation of the precautionary principle is operating.’
41

 What 

is more, the mere reference to several international formulations of the principle need not 

necessarily be an indication of the fact that a state considers itself legally bound by the 

principle in a general sense. As Dupuy has highlighted, a state may well support the 

application of the principle in one context but oppose it in another thus revealing a prima 

facie but yet entirely rational inconsistency in the support for the principle.
42

   

And even where the multiple references to the principle in international documents 

and court decisions are taken at face value, we have reason to consider how indicative such a 

discursive assessment may actually be of state practice.
43

 For, as Bodansky reminds us, much 

of what passes for international environmental law ‘reflect[s] not how states regularly 

behave, but how states speak to one another.’
44

 That is, the main sources used as a base upon 

which to place the claim for customary status may, in the end, not be able to support it (see, 

however, below). Linked to this is the consideration of how actually best to assess whether a 

norm constitutes customary law. Traditionally, though perhaps not always, this would entail a 

thorough empirical examination of ‘on-the ground’ state behaviour (varyingly described as a 

‘Herculean task’ and ‘always problematic to assess’), examining domestic implementation, 

practice and enforcement and the multiple intentions behind such activities.
45

 In this light, the 

‘precaution spotting’ assertion that the principle amounts to a customary rule by reference to 

international declarations rings somewhat hollow; for there is very little to indicate that the 

proponents of the customary camp have in fact undertaken one such review. As we will see 

below, however, this may not necessarily inhibit the claim to customary law if we consider 

alternative methods of how to define customary law. Nevertheless, against these arguments 

stands the claim that the principle does in fact not amount to a customary norm.  

Against ‘the precautionary principle is plentiful’ claim to custom stands the argument 

in part alluded to above that the principle is far too incoherent and vague to give rise to any 
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such claims. In other words, it lacks a unitary logic form.
46

 Central to this claim is the 

argument that the principle, if that it is what it is as opposed to a strategy, diverges on several 

important issues.
47

 These issues, discussed above, which give rise to lack of clarity includes: 

what degree of risk triggers application of the principle; does the principle aim for zero risk; 

may costs be considered; and what action is dictated by the principle? Thus, it is argued that 

many of the precautionary references which the custom camp has spotted are not examples of 

the principle but instead ‘best understood as an elaboration of the obligation of due diligence 

… [rather than] some separate species of rule.’
48

 A further argument of the no custom 

camp relates to the contingency of the precautionary principle discussed above. In particular 

the role of risk is seen as limiting the international application of the principle. This is so if 

we once more come to appreciate the cultural contingency of risk. Again, Jasanoff’s work is 

illuminating:  

‘risks [...] do not directly reflect natural reality but are refracted in every society 

through lenses shaped by history, politics, and culture. Faced with the same ‘facts’ 

about nature, Americans, for instance, fear cancer more than the British, the French 

tolerate nuclear power better than their German neighbours, and Americans are more 

receptive to biotechnology than Danes, Norwegians or Germans.’
49

 

Thus highlighting the divergent nature of central components of the principle. Not 

surprisingly, the no custom camp also has judicial support for its claim. In the Beef Hormones 

dispute the Appellate Body observed that ‘whether it has been widely accepted by Members 

as a principle of general or customary international law appears less than clear.’
50

 In such a 

context, the no custom camp argues, it is not possible to derive a clear-cute rule of law which 

is stable enough to form the basis of a customary norm.  

Implicit in the argument by the no custom camp is the tacit assumption that in order 

for a norm to amount to an internationally legally binding rule it has to achieve a certain level 

of clarity, be determinate and well-defined. Support for this is seemingly found in the 

Continental Shelf case, where the ICJ observed that in order for this to happen a provision 

would have to ‘be of a fundamentally norm-creating character such as could be regarded as 
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forming the basis of a general rule of law.’
51

 This line of argument follows on neatly from 

domestic legal settings, where rules are often characterised as having a certain, constant ‘all 

or nothing’ background against which they are applicable.
52

 Thus, the standard narrative may 

go something like this: rules are the clearly defined commands which offer certainty and 

uniformity in the given context provided for by the rule itself. Principles, on the other hand, 

are flexible commands which can point in several directions but add interpretative support to 

the rule. We have reason to believe, however, that the no custom camp is guilty of 

exaggerating the difference between principles, and rules. This is so for a number of reasons. 

Firstly, this neatly drawn up distinction between rules and principles alerts us to what 

Pierre Schlag terms the ‘rules v. standards’ dialectic, though we will modify it for our 

purposes as the ‘rule v. principle’ dialectic.
53

 This dialectic plays out where controversy 

arises as to the construction of the exact character of a legal directive or norm. The central 

argument in the dialectic is that this controversy is informed by an assumption grounded in a 

number of vices and virtues, according to which preference may be given to rules over 

principles or vice versa, depending on which virtues and/or vices one favours/dislikes. Thus, 

the virtues of a rule are certainty, uniformity, stability and security, whereas the vices are 

intransigence, regimentation and rigidity.
54

 The virtues of a principle are flexibility, 

individualisation, open-endedness and dynamism, whereas the vices are manipulability, 

disintegration and indeterminacy.
55

 Thus the no custom camp favours the virtues of the rule 

against those of the principle. In doing so, the no custom camp lends heavy emphasis to the 

vices associated with the principle and argues that these effectively prevent the precautionary 

principle from achieving customary status.  

It is, however, important to bear in mind that the dialectic does not serve to make the 

point that everything is either a rule or a principle. The point of the dialectic is simply to 

highlight that when controversy arises as to the exact contours of a legal norm or directive, 

the question is often framed as a ‘rule v. principle’ dispute.
56

 The reason that this controversy 

arises in the first place is often that the precise objectives of the legal norm (be it a rule or a 

principle) are ambivalent.
57

 In respect to the precautionary principle this becomes evident 

when we recall the simultaneous but somewhat conflicting emphasis on prevention of 
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environmental risks as well as cost effectiveness (either expressed explicitly or implicitly as 

discussed above).
58

 Thus, on the one hand the principle from time to time affords emphasis to 

environmental protection while, at the other, only doing so where this is considered cost 

effective. In this ambivalence the ‘rules v. principles’ dialectic rises to prominence. 

The dialectic, moreover, also alerts us to the claim that the ‘rule v. principle’ line of 

argument rests on a mistaken supposition; namely that rules or principles are always either 

certain or flexible.
59

 That is to say, that rules and principles define the context in which they 

operate themselves. Schlag points out that no rule or principle is ever able to ‘control or 

determine the context within and from which it is interpreted’ just as there is no secured or 

unequivocal background or context against which a rule or principle must be applied.
60

 In 

other words, attempts to discern the content of any principle ‘will always and necessarily 

proceed from [a particular] vantage point’.
61

  

If this is correct, then it gives rise to a situation where the above perceived difference 

between rules and principles breaks down. What does this mean for the precautionary 

principle? It seems that any claims for custom made by the custom camp go against the 

argument that the principle is ever able to ‘form the basis of a general rule’ as no rule, 

standard or principle specifies its own context. What this also means more generally, 

however, is that the claim that already established customary norms (such as the ‘no-harm 

rule’) ought to be equally unable to form the basis of claims to customary status as these are 

no less unstable.
62

 Clearly this would seem too radical a conclusion and it would likely be 

met with consternation and head-shaking and it therefore merits further scrutiny.  

 

A THIRD UNDERSTANDING AND THE IMPLICATION FOR CUSTOM 

The implications for customary international law following from the discussion above are 

that customary international law becomes a much more ambiguous concept than we perhaps 
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traditionally think. In the least we seem to be left with a situation in which the identification 

of potential customary rules is rather difficult. Is it at all possible to identify customary rules? 

The answer may well be ‘no’. At least to the extent that it might not be possible to identify 

one method in accordance with which we can define customary rules. Instead we may well 

have to accept that there are different interpretations of how best to identify customary rules. 

For example, if the custom camp has not actually undertaken a thorough examination of state 

practice, resulting in its claim lacking empirical evidence, then this would seem fatal to its 

claim to custom. At least if we adhere to a definition of customary law which lends strong 

emphasis to the element of state practice.
63

 This, however, may not be the end of it for the 

custom camp. For there may well be alternative methods and means by which to identify 

customary rules; methods and means which do not necessarily see state practice as a central 

element. These, to use Kelly’s terminology, ‘non-empirical’ and ‘norms of the literature’ 

approaches differ from traditional approaches to customary law in that they ‘are declared 

without either general, consistent practice or clear evidence that the vast majority of states 

have accepted the norm as a legal obligation.’
64

 Instead this ‘modern’ approach to identifying 

customary rules lends emphasis to statements and declarations of rules and opinio juris.
65

 

Where this is the case, new customary norms arguably emerge more readily compared to 

under the ‘traditional’ approach where the collection of customary rules is seemingly small.
66

  

Bearing this in mind and in want of agreement on how to identify customary rules, 

perhaps we are best served by accepting a pluralist account of how to establish what 

constitutes customary rules.
67

 This means that just as customary norms are not static, neither 

is there a uniform manner in which to develop and identify customary rules. This has obvious 

implications for the current debate between the two camps in so far as the custom camp 

comes to rely on the ‘modern’ approach whereas the no custom camp favours the traditional 

state practice-centred definition. The main implication of this relates to what types of 

arguments it is possible to advance either for or against a claim to customary status.
68
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Consider for example the argument advanced by the no custom camp that on the ground state 

practice does not in reality support any claim to customary status of the precautionary 

principle. Such a process-based argument follows naturally from the strong emphasis on the 

‘traditional’ state practice-centred approach to customary law. Similarly, the ‘precaution 

spotting’ argument advanced by the custom camp follows neatly from the ‘modern’ 

approach, which emphasises declarations and statements at the expense of state practice. We 

are therefore forced to accept that customary rules may well emerge through different 

methods at different points in time. As we have seen above, different international courts and 

tribunals have reached different outcomes when faced with the question what status the 

principle has in international law. This may seem disconcerting but not entirely surprising. 

After all, different judges and thereby different tribunals will have different preferences for 

each method of establishing customary rules.
69

 

Nevertheless, it serves to highlight the contingency in which the international legal 

rules and principles operate, including the precautionary principle. It also serves to highlight 

that what today passes for customary law is not necessarily any less incoherent or vague than 

precautionary principle. We therefore have reason to believe that the no-custom camp’s claim 

rests on a misunderstanding when it comes to the clarity and uniformity of existing norms of 

custom. That is to say, the no custom camp is perhaps guilty of confusing the normative force 

and thus status of a rule with its effects. Specifically, the fact that the application of a norm 

varies and thereby gives rise to a range of less well-defined activities does not necessarily 

preclude it from achieving customary status.  A good example of this is found in the legal 

obligations relating to transboundary environmental impact assessment. Again, these are 

generally assumed to have achieved the customary level notwithstanding the fact that the 

exact content is, at best, rather vague. Consider for example, the ICJ’s decision in the Pulp 

Mills case. Here, the Court readily asserts that the treaty obligations in dispute are to be 

interpreted in light of the requirements to carry out an environmental impact assessment: ‘it 

may now be considered a requirement under general international law to undertake an 

environmental impact assessment where there is a risk that the proposed industrial activity 

may have a significant adverse impact in a transboundary context’.
70

 So far, so good. From 

there, the Court then goes on acknowledge that ‘it is for each State to determine in its 
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domestic legislation or in the authorization process for the project, the specific content of the 

EIA required in each case’,
71

 thereby seemingly adding indeterminacy to the EIA 

requirement which it just before considered a customary norm. The only conditions which the 

Court attaches to the requirement to carry out an EIA is that one such must be carried out 

prior to the project being implemented and, where appropriate, post-implementation 

monitoring ought to take place (a requirement which, ironically, does not form part of many 

of the domestic EIA regimes). More importantly for our purposes, the ICJ seemingly finds 

that the EIA obligations amount to a customary rule without even undertaking the 

examination of state practice discussed above which is requisite if we apply the ‘traditional’ 

approach to customary law. In doing, so the Court arguably adds implied support for the no 

custom camp’s emphasis on the ‘modern’ approach to defining customary law. 

Consider further the example of the so-called ‘no-harm rule’, which is likewise 

generally seen as forming part of customary international law.
72

 The central obligation arising 

out of this is, famously, one of due diligence, entailing responsibility on states to enact 

domestic policies and practices grounded in best practicable means and techniques and to do 

so in consultation with affected states.
73

 Having said that, the various incarnations of the 

‘rule’ vary. Article 3 of the International Law Commission’s Draft Articles applies to 

‘significant’ harm as does Article 7 of the Watercourse Convention, whereas principles 21/2 

of the Stockholm and Rio Declarations make no such references. Coupled with the fact that 

the due diligence obligation is one of process rather than result, it becomes evident that the 

application of the ‘no-harm rule’ does not necessarily give rise to the certainty which rules 

are, as noted above, associated with. The reasons for this are partly epistemological: it simply 

is not possible to draw up a definition of the rule which would cover all possible scenarios; as 

well as methodological: neither is it evident who would be in a position to do so. Again, this 

sounds familiar. 

The point to bear in mind from this is that, if these considerations of the ‘no-harm 

rule’ and the rules of transboundary environmental impact assessment are broadly correct, it 

has a number of similarities with the precautionary principle in respect to our ability to define 

the exact content of the norms. The main difference seemingly is that in the case of the ‘no-

harm rule’ and the rules of transboundary environmental impact assessment this does not 

inhibit them from achieving status of customary norms whereas the same cannot be said of 
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the precautionary principle (at least if the no custom camp is to believed).
74

 What thus 

emerges is a situation where we are confronted with what seems to be differences in degree 

rather differences in kind. 

The relevance of this becomes evident if we recall the claims made by the two camps 

above. The no custom camp’s argument that a certain level of clarity and determinacy is 

required for a norm to reach the level of customary law seems, in the least, not to be as strong 

as previously assumed. On the other hand, the claim by the custom camp that the principle 

necessarily operates against a background of a high level of environmental protection seems 

tenuous if we consider the claim that no rule, standard or principle specifies its own context.  

 

 

CONCLUSION 

This paper has argued that the discussions on the status of precautionary principle in 

international law - discussions which have recently re-emerged in the dispute between 

Pakistan and India relating to the Indus Water Treaty – broadly speaking take place along the 

lines of the two fractions of the custom camp and the no custom camp. These two camps find 

themselves on opposite sides of the question of whether the precautionary principle has 

achieved the level of customary law. The custom camp argues that it has indeed reached this 

level by reference to a quantitative argument of abundance whereas the no custom camp 

argues, by reference to the qualitative nature of the principle, namely its incoherence, that it is 

not possible for the principle to achieve the customary status. In doing so, both camps are 

guilty of simplifying matters significantly. The custom camp leaves itself open to the 

criticism that it engages in ‘precaution spotting’, thereby overlooking differences in the 

precautionary principle while  the no custom camp is guilty of playing out what we may term 

the ‘rule v. principle dialectic’, which rests on faulty assumptions in respect to the difference 

between legal rules and principles. At this point, readers may well feel inclined to ask ‘so 

what?’.
75

 The answer to which is, in the least, that the two camps alert us to the fact that it is 

possible to identify customary international law, for better and worse, in different ways. The 

custom camp prefers a ‘modern’ approach which lends emphasis to the declarative activities 

of states as this is found in treaties and statements of soft law. The no custom camp prefers a 
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‘traditional’ approach which identifies customary law by strict reference to state practice. In 

light of this, there is necessarily no reason to assume that the precautionary principle cannot 

achieve customary status (or indeed has not done so already). If that is the case, what is worth 

noting is that this is necessarily only in a somewhat limited form; for the principle cannot, as 

with any other norm, predetermine the conditions in which it will be applied. This means that, 

much like the EIA requirements or the ‘no-harm rule’, the exact contours of the precautionary 

principle will have to be left to the specific context in which it find itself from time to time.  

 

 

 

 


