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Abstract 

This article utilises the concept of interdisciplinarity as a background against which to reflect 

on the nature of environmental law scholarship. The article argues that, while 

interdisciplinary scholarship has some tangible benefits in terms of expanding the perimeters 

of a discipline, the effects of interdisciplinary work are often exaggerated. In fact, 

interdisciplinary scholarship may have the unintended consequence of entrenching academic 

disciplines even further. In light of this, it is argued that environmental law scholarship is best 

perceived and defined as a deliberative practice which takes place within and speaks to a 

specific community of scholars – an interpretive community. In order to secure a vibrant 

discipline, the article argues that the community ought to maintain a flexible, open-ended and 

broadly defined approach to environmental law scholarship. 
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Introduction 

In response to debates on the nature of environmental law scholarship, this article utilises the 

concept of interdisciplinarity as a background against which to reflect on the nature of 

environmental law scholarship. The article argues that an increased emphasis on 

interdisciplinary scholarship ought to appreciate that the impact of this emphasis is 

exaggerated, as much of what is considered interdisciplinary scholarship is not in fact 

interdisciplinary but simply disciplinary scholarship by a different name. Moreover, this line 

of work requires certain skillsets and potentially has the effect of entrenching environmental 

                                                           

 Reader in Environmental Law, Newcastle Law School, ole.pedersen@ncl.ac.uk. Helpful comments have been 

received in the preparation of this article from Donald McGillivray, Richard Mullender, Chris Rodgers, the 

referees and the Editor of JEL. Usual caveats apply. 

 

http://jel.oxfordjournals.org/
mailto:ole.pedersen@ncl.ac.uk


 Electronic copy available at: http://ssrn.com/abstract=2532866 

 

2 
 

law as a scholarly discipline. Secondly, and following from this claim, the paper argues that 

environmental law scholarship is best perceived and defined as a deliberative practice which 

speaks to, and takes place within, a specific community of scholars – an interpretive 

community. In this community considerations of who is the actual audience of the 

scholarship have the potential to shape the form and content of environmental law 

scholarship to a higher degree than interdisciplinarity. In pursuing these arguments, the article 

echoes other commentators by maintaining an emphasis on the claim that too narrow a focus 

on what constitutes scholarship is unhelpful.
1
 Instead a flexible, open-ended and broadly 

defined approach to environmental law scholarship serves the discipline best, even where this 

facilitates poor scholarship. Often poor scholarship is the price worth paying in order to avoid 

a slide towards solipsism.   

The structure of the article is as follows. First, the article briefly considers the central 

characteristics of interdisciplinarity in general before going on to examine this in the context 

of environmental law scholarship. From there it considers the implications of this argument 

by going on to argue that environmental law scholarship is best conceptualised as a 

deliberative practice, one which is defined by a strong presence of normative arguments 

pursued within its interpretive community (in some cases communities) and which maintains 

a focus on the attempt to persuade members of the community. In light of this, the article 

moreover argues that the practice of environmental law scholarship and its interpretive 

community ought to strive towards as broad a focus as possible. If not, this may well result in 

a discipline which becomes parochial, stale and less engaging.  

 

1. The Rise of Interdisciplinarity  

Before embarking on an analysis of interdisciplinarity in the context of environmental law 

scholarship, it is useful to briefly consider what is meant by interdisciplinarity.
2
 Typically 

interdisciplinarity is understood as the drawing on, or borrowing of, methods, techniques, 

knowledge and conceptualisations from disciplines usually thought of as falling outside the 
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traditional sphere of legal scholarship.
3
 Defining interdisciplinarity in this manner obviously 

results in a broad definition, though the concept can usefully be understood as operating 

along a spectrum.
4
 At the one end of the spectrum is what Jacobs terms the ‘basement of 

interdisciplinarity’, where ideas flow back and forth between separate disciplines, resulting in 

cross-references.
5
 This is typically the everyday ‘bread and butter’ activity of many scholars 

(including environmental law scholars) and it takes place as a matter of course ‘without fuss 

or fanfare, without the intervention or assistance of vice provosts for interdisciplinary 

research’.
6
 From there, a step along the spectrum, one encounters ‘multidisciplinary’ 

exchanges where scholars often ‘look at a question from different angles’; e.g. an 

environmental law scholar using methods of Pareto efficiency as a tool with which to assess 

the usefulness of environmental regulation.
7
 The next step along the interdisciplinary 

spectrum into full-on interdisciplinarity is often considered to take place where the scholarly 

activity crosses boundaries between two disciplines and in some cases results in a new 

separate discipline (more about this below).
8
 One example of this is legal history. At the 

pinnacle of the spectrum is so-called ‘transdisciplinarity’ which takes place where an entirely 

new outlook, fundamentally different from its original disciplinary components is born.
9
 

Needless to say, the boundaries between these different connotations are not set in stone and 

often varying terms are used to describe what may seem like identical activities. For the 

purpose of simplicity the remaining part of this paper will adopt the term ‘interdisciplinarity’ 

to describe activities taking place throughout the spectrum. 

Environmental law scholarship is often perceived as being a subject area which is 

particularly well-suited to interdisciplinary examinations.
10

 In addition, a stronger version of 

this claim is put forward in the argument that environmental law scholarship necessitates 

interdisciplinary knowledge.
11

 The reason for this is that, just as environmental law 

presupposes understanding and knowledge of other legal sub-disciplines, it similarly requires 
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appreciation of a number of non-legal disciplines. These would seem to include disciplines 

such as natural sciences, economics, engineering and epidemiology. In this context, the 

argument is that all of these different disciplines (and many more) shape the form and content 

of environmental law and regulation (and thereby seemingly also environmental law 

scholarship) to a significant degree. A number of additional reasons may serve to explain 

why the support for interdisciplinarity is seemingly on the rise in environmental law 

scholarship.
12

 

 The first reason lies in the strong emphasis afforded to science in modern culture.
13

 

That is, many issues that were in the past understood and debated on grounds of ethics, 

morality and religious beliefs are increasingly couched in scientific vocabularies.
14

 This 

strong emphasis on science naturally has a significant impact on the academic practice of 

scholarship. One way in which this ‘science aspiration shapes scholarship is witnessed in the 

increasing amount of empirical legal scholarship carried out (other reasons for this increase in 

empirical work possibly include a perceived need for generating research income as well as 

doubts about the value of and need for doctrinal work).
15

 This line of work is seemingly on 

the rise and particularly prominent within certain subject areas, including environmental law 

scholarship.
16

 Importantly, empirical legal work requires understanding of other disciplines 

and their methods and it is often conducted by non-lawyers, adding further intersections 

between disciplines.
17

  

Linked to this is perhaps a more pragmatic explanation behind interdisciplinary 

scholarship: the simple argument that it at times makes for a better story.
18

 This point is better 

appreciated if one considers the role that narratives play in the shaping of law and legal 

scholarship.
19

 Certain scholarly sub-disciplines have over the years come to rely significantly 
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18

 Mark Tushnet, ‘Legal Scholarship in the United States: An Overview’ (1987) 50 MLR 804. 
19
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14 OJLS 25. 



 

5 
 

on narratives as a way of advancing prescriptive claims, particularly so in areas of critical 

legal scholarship, such as feminist studies and critical race studies.
20

 This deployment of 

narratives can also be seen in environmental law scholarship. One example of the use of 

narratives in environmental law scholarship is arguably found in the extensive literature on 

environmental justice.
21

 More broadly, however, where a discipline is strongly influenced by 

normative impulses (see below), it seems fair to assume that many legal scholars see it is a 

central part of their job to persuade audiences with the view to improve the law.
22

 In this 

venture, or ‘scavenging’ according to Tushnet,
23

 presentation is of central importance and 

where scholars consider their work to be better presented by the use of interdisciplinary 

reflections, then it seems entirely appropriate to make use of these disciplines.
24

 This 

argument is of course not to be taken to mean that engagements with and borrowings from 

other disciplines will always benefit legal scholarship or result in the creation of narratives. 

But it seems, at least to this author, that from time to time such engagement may simply serve 

a narrative purpose; it makes the legal dialect more accessible to a wider audience.  

 Having said that, while the claim that environmental law and environmental law 

scholarship are by definition interdisciplinary seems trite, it does not necessarily help us 

understand what this means for environmental law scholarship or indeed what this means in 

practice. Nor does it necessarily follow that because the subject of study (environmental law) 

is significantly shaped by other disciplines, that the scholarship examining the subject 

(environmental law scholarship) is necessarily interdisciplinary or indeed is more so than 

other areas of scholarship. It seems fair to assume that much of what goes on in the specific 

context of environmental law scholarship is what Fisher and others usefully term 

‘interactional’ expertise.
25

 That is, environmental law scholars come to rely upon work done 
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 Lisa Binder, Religion, Race and Rights: A Rhetorical Overview of Environmental Justice Disputes, (1999) 6 

Wis Envtl LJ 1 (1999). 
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Excesses in the Pursuit of Truth and Tenure’ (1990) 103 Harv L.Rev.926, 942-948. 
25

 Fisher and others (n 1) 232, borrowing the term from H Collins and R Evans, Rethinking Expertise 
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be the significant growth which many universities and law schools have gone through in the last decade. In this 

environment of expansion, it seems that an increased role is afforded to subjects which would previously not 

have formed part of law school curricula and environmental law is likely to have benefitted from this.   
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in the non-legal disciplines in order to inform their legal scholarship without contributing to 

the development of the non-legal disciplines. This of course does not rule out the scenario 

where environmental law scholars engage with non-legal disciplines for the purposes of 

environmental law research and in so doing contribute to the body of knowledge outside the 

legal disciplines – so-called contributory scholarship.  

In addition to these two forms of interdisciplinary scholarship and expertise 

(‘interactional’ and ‘contributory’), a third form can be identified. This third form, which can 

be termed the ‘service’ version, plays out where environmental lawyers contribute to a self-

contained piece of scholarship or a research project as part of a larger endeavour, counting 

scholars from different backgrounds amongst its contributors. Often the environmental 

lawyer’s involvement in this venture is one amongst many and the contribution of the 

environmental lawyer is confined to the areas of environmental law and regulation. An 

example of this form of scholarship is the use of self-styled interdisciplinary research centres 

or groups which include members from different disciplinary backgrounds amongst its 

members, with the purpose of scrutinising a particular area of study such as for example 

climate change, energy or environmental justice.  

Against these three definitions it is now useful to consider what impact this 

interdisciplinary engagement may have on environmental law scholarship. First, it is worth 

pondering whether the effect on environmental law scholarship is after all somewhat limited. 

This is particularly so considering the ‘service’ approach to interdisciplinarity, where the job 

of the legal scholars is to contribute with their legal knowledge as part of a larger endeavour, 

for example, alongside economists, historians and natural scientists, etc. The reason why the 

effect of this line of work is limited is that the very foundation of this model is, rather than 

interdisciplinary, found in the adherence to disciplinary boundaries. That is, each scholar 

takes part in the ‘service’ model only by reference to his/her disciplinary skills and 

backgrounds. Where this is the case, it seems that ‘interdisciplinarity is not something 

different from disciplinarity. It is the ratification of the logic of disciplinarity.’
26

 The perhaps 

unintended consequence of this ratification is that scholars, rather than becoming more 

interdisciplinary, become more entrenched in their discipline. To use Menand’s phrase, this 

line of work operates as a reinforcement of ‘the Balkanized structure of knowledge 
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production’.
27

 At the end of the day, full of interdisciplinary engagement and scholarly 

debate, the lawyer ultimately returns to the law department and the community of fellow 

legal scholars. 

Turning our attention to the ‘interactional’ form of expertise, the one where the 

environmental lawyer relies on other disciplines in the attempt to inform his/her own 

discipline, there is likewise reason to consider its potentially limited effects. The main reason 

for this is found in the argument that where a scholar ‘imports’ into his/her work practices 

and theories from other disciplines, these become immediately appropriated into the 

discipline in which they are inserted.
28

 That is, they cease to form part of the discipline from 

which they were originally borrowed. As Fish puts it: ‘the imported product will always have 

the form of its appropriation rather than the form it exhibits “at home”; therefore at the very 

moment of its introduction, it will already be marked by the discourse it supposedly 

“opens”.’
29

 In other words, by seeking to throw light on environmental law by way of relying 

on, say, economics, the discipline of economics will cease to be economics once it is applied 

to the discipline of environmental law.
30

 The reason for this is that in order to sustain 

himself/herself, the environmental law scholar relying on economics will have to ‘speak to 

the profession’ or practice of environmental law scholarship in order to maintain a certain 

minimum of loyalty to environmental law as a scholarly discipline. If he/she does not do so, 

the work will not be considered scholarly (see below). This means that in order to perform 

within a discipline, the scholar will have to ‘keep at least one eye on the larger conditions that 

make the performance possible’; in this case, the discipline of environmental law.
31

 The 

implications of this line of argument are clear to see: interdisciplinary scholarship is not 

necessarily interdisciplinary. Rather scholars are: 

engaging in straightforwardly disciplinary tasks that require for their completion 

information and techniques on loan from other disciplines, or they are working within 
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 Menand (n 26) 120. Menand argues that ‘interdisciplinarity is simply disciplinarity raised to a higher power.’, 

96 and that this runs contrary to ‘the promise of interdisciplinarity [which] is that it will smooth out the 
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28

 See in particular Stanley Fish, ‘Being Interdisciplinary is so Very Hard to Do’ in Stanley Fish, There is no 

Such Thing as Free Speech: And it’s a Good Thing Too (OUP 1994) 231-242. 
29

 Ibid., 239. 
30

 Elsewhere Fish argues that ‘disciplinary actions issue from narrowly defined disciplinary intentions and can 

only reasonably (one must leave room for accident and serendipity) aim for disciplinary effects.’ Stanley Fish, 

Professional Correctness (Harvard UP 1995) 87. 
31

 ibid. 
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a particular discipline at a moment when it is expanding into territories hitherto 

marked as belonging to someone else
32

 

Bering in mind the nascent nature of the discipline compared to other legal sub-disciplines, 

the second point seems particularly pertinent for the environmental law scholar. Moreover, 

inherent in any claims made in the name of interdisciplinarity is a presupposition that 

environmental law (and indeed other subjects) are clearly defined by disciplinary 

boundaries.
33

 It is not, however, always clear what delineates one legal sub-discipline from 

another. This is conceivably a problem which is particularly acute in respect to environmental 

law. Consider for example the well-worn argument that environmental law scholarship not 

only necessitates interdisciplinary research but more importantly it demands intradisciplinary 

scholarship (as do indeed other less well-established sub-disciplines).
34

 In other words, 

environmental law necessitates knowledge and understanding of other sub-disciplines within 

law.
35

  

For example, the extensive system of regulation of industrial pollution found in the 

Environmental Permitting (England and Wales) Regulations 2010 operates in a context 

defined and shaped by general public and administrative law principles. Similarly, the 

enforcement of environmental law often takes place in a context fixed and defined by rules 

and principles usually confined to the separate discipline of the criminal law, such as the 

Police and Criminal Evidence Act 1984, the Criminal Justice Act 2003 and Proceeds of 

Crime Act 2002 (less so, however, where enforcement takes place by way of administrative 

sanctions). Similar examples could be drawn up in respect to environmental liability and tort 

law (one should not be blind to the fact that these developments are not perceived as a one-

way street: environmental law has inversely influenced these areas of law to varying 

degrees).
36

 The point is that environmental law is intimately linked to a number of other legal 

sub-disciplines; perhaps to the extent that it begs the question of what sets environmental law 

                                                           
32

 ibid., 242. See mutatis mutandis Jack Balkin, ‘Interdisciplinarity as Colonization’ (1996) 56 Wash & Lee L 

Rev 949. 
33

 See for a general discussion Edward Rubin, ‘Legal Scholarship’ in Dennis Patterson (ed) A Companion to 

Philosophy of Law and Legal Theory (2
nd

 edn, Wiley-Blackwell 2010) 548-558, who argues that legal 

scholarship ‘experiences basic problems with its core identity [as a result of] the diffuse nature of both its topic 

and methodology.’, 548. 
34

 See more generally Jacobs (n 5), who notes that ‘lost in the clamour for interdisciplinarity is the simple fact 

that many advances require digging deeper within a field’, 21 (anglicised).  
35

 A particularly useful example of this is found in Eloise Scotford and Rachael Walsh, ‘The Symbiosis of 

Property and English Environmental Law – Property Rights in a Public Law Context’ (2013) 76 MLR 1010. 
36

 ibid. 
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distinctively apart from these other areas of law? Is there a ‘there’ in environmental law?
37

 

The pragmatic response to this would perhaps be that whether the answer is ‘yes’ or ‘no’ is 

not all that important in so far as environmental law has indeed taken off as an academic 

discipline supported by an increasing number of specialist, environmental law journals and 

with many law schools teaching the subject.
38

  While this scholarly enterprise is by some 

considered immature (by reference to the incoherence of its subject) and marginal, it is very 

likely ‘there’.
39

 And it seems to be doing reasonably well judged by the increasing rate at 

which environmental lawyers publish in the specialist as well as generalist outlets and the rate 

at which environmental law research monographs appear.  

If this analysis is broadly correct, it seems that the impact of interdisciplinary 

scholarship on environmental law scholarship is, by and large, limited. This is primarily so if 

such scholarship succeeds principally in entrenching the legal academic within his/her 

discipline. Naturally, one hastens to add that it does not follow that this work is not relevant 

or important just because it does not succeed in breaking down disciplinary boundaries or 

‘silos’.
40

 In many instances it is relevant, for the simple reason that it succeeds in developing 

the understanding of the discipline of environmental law.
41

 Moreover, the argument put 

forward here is not to be taken as an attempt to discourage engagement and collaboration 

with other disciplines – it is merely a call for a stronger appreciation of the potential limits of 

such collaboration. Having said this, interdisciplinary scholarship might, in some cases, have 

an altogether more troublesome impact: consider for example the potential correlation 

between perceived interdisciplinarity and the quality of the scholarship.  

Recent commentary thus identifies ‘woeful scholarship’ as a possible reason for why 

environmental law scholarship is perceived as immature.
42

 An additional explanation, worth 

considering, is whether interdisciplinarity scholarship plays a part in facilitating poor 

scholarship. Notwithstanding the argument that the effects of interdisciplinarity are 

exaggerated, one reason behind a potential correlation between perceived interdisciplinarity 

and poor scholarship emerges if one considers the question of whether lawyers (for our 
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 See Dan Tarlock, ‘Is there a there there in Environmental Law’ (2004) 19 Journal of Land Use 213.  
38

 The Washington & Lee University Law School Library database lists no fewer than 87 environmental law 
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 Fisher and others (n 1). 
40

 See Jacobs (n 5). 
41

 Tanja Aalberts, ‘The Politics of International Law and the Perils and Promises of Interdisciplinarity’ (2013) 

26 Leiden J of Intl L 503. 
42

 Fisher and others (n 1) 223.  

http://lawlib.wlu.edu/LJ/


 

10 
 

purposes environmental lawyers) are at all equipped with the skills to borrow from other 

disciplines. Cramton, for example, questions ‘whether law teachers have the time, attention 

span, and discipline to master the other fields with which they are flirting.’
43

 While this 

question may seem overly cynical, the point is important. After all, law as a discipline is very 

much anchored in an attitude which considers itself apart from other social science 

disciplines; law is often (with notable exceptions) taught and organised separately within 

most universities and has been for centuries (at least on the European Continent).
44

 That is, 

the legal discipline makes firm claims to expertise and skills that can only be gained by 

studying the law, arguably to the degree that it resembles, in Posner’s words, a ‘cartel 

structure’.
45

 In light of such claims to expertise, lawyers would do well to thoroughly 

familiarise themselves with the disciplines from which they import concepts and analyses. 

The point to bear in mind is that where a scholar seeks to borrow from other disciplines in an 

overly clunky or whimsical way, he/she may unintentionally contribute to the perception of 

an immature sub-discipline. Leiter thus usefully alerts us to the argument that 

‘interdisciplinary work indeed demands greater intellectual vigilance’ and where this does not 

take place one ultimately runs the risk of encountering so-called ‘intellectual voyeurism’,
46

 

making it hard to ‘separate the experts from [..] the tyros and the charlatans.’
47

 

Against this criticism, however, one can advance the counterclaim that such 

misappropriation of other disciplines within law, with its potentially negative effects on 

quality, is a price well worth paying.
48

 Consider for example the work of Bryden, who draws 

on the analogy of legal scholarship being akin to a vast ocean, where ‘the defects of the 

average article are unimportant’ as every tiny rivulet contributes to the vast ocean of 

scholarship.
49

 Moreover, if interdisciplinarity from time to time facilitates poor scholarship, it 

                                                           
43

 Roger Cramton, ‘Demystifying Legal Scholarship’ (1986) 75 Geo LJ 1, 15, attributing the question to Grant 

Gilmore.  
44

 Siems and Mac Sithig (n 26). 
45

 Richard Posner, Overcoming Law (Harvard UP 1995) 33. Schlag argues that ‘it is to be expected that any 

participant’s perspective on his own practice will include the rhetorical means for self-preservation’ Schlag (n 

22) 135 
46

 Brian Leiter, ‘Intellectual Voyeurism in Legal Scholarship’ (1992) 4 Yale J of L & the Humanities. A critical 

reader will not fail to spot the irony that Leiter’s denunciation is published in a journal dedicated to 

interdisciplinary scholarship. See for a similar though less admonishing argument in respect to philosophy 

Martha Nussbaum, ‘The Use and Abuse of Philosophy in Legal Education; (1993) 45 Stan L Rev 1627, 1641-

1643. See also Charles Collier, ‘The Use and Abuse of Humanistic Theory in Law: Reexamining the 

Assumptions of Interdisciplinary Legal Scholarship’ (1991) 41 Duke LJ 191. 
47

 Posner, (n 45) 101. In the extreme such work possibly comes close to what Frankfurt terms ‘bullshit’ cf. 

Harry Frankfurt, On Bullshit (Princeton UP 2005). 
48

 ibid 100. See also Alex Kozinski, ‘Who Gives a Hoot about Legal Scholarship?’ (2000) 37 Hous L Rev 295, 

318, who argues that ‘[i]n the end, though, the test is not whether a lot of what is produced turns out to be 

useless, but whether, in the aggregate, the effort bears fruit.’ 
49

 Bryden (n 24) 644. 
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equally succeeds in facilitating excellent, useful and highly enlightening scholarship. That is, 

for all the poor scholarship out there, fortunately, one also encounters work of a very high 

quality.  What is more, not only is poor scholarship a price worth paying, it serves the all-

important purpose of providing a background against which good scholarship can be 

benchmarked. While this may seem somewhat utilitarian, one should not be blind to the 

argument that in times when academic scholarship in general is subjected to various 

qualitative assessments, good scholarship only merits such praise because it is contrasted by 

poor scholarship. Be that as it may, what this indicates is that scholarship which perceives 

itself as interdisciplinary requires rigour on behalf of the scholar engaging in it. But not 

rigour, perhaps, to the degree anticipated by Leiter. Recalling the argument made above that a 

‘borrowed’ discipline loses its home when transferred to a new discipline, there is, strictly 

speaking, nothing wrong with applying philosophical or economic analyses in environmental 

law scholarship differently than done in their respective home disciplines; for the scholar is 

no longer engaged in philosophical or economic scholarship and the interpretive rules which 

apply in these home disciplines will not necessarily be relevant. That is, each interpretive 

community (see below) may well have different ‘rules’ for what constitutes valid reasons 

within their respective disciplines. Naturally, if the legal scholar carrying out such work 

intends to contribute to debates outside his/her discipline and interpretive community, e.g. in 

economics or philosophy, then he/she will need to pay close attention to the interpretive rules 

of that community in order to be taken seriously.  

 

2. The Practice of Environmental Law Scholarship  

If attempts to carry out interdisciplinary work primarily results in environmental law 

scholarship being entrenched, it bears considering whether this is a feature specifically 

relevant in the context of environmental law scholarship (and legal scholarship more 

generally). That is, is environmental law scholarship something apart from other subjects? As 

noted above, what follows will no doubt be equally applicable to other sub-disciplines of law, 

but for present purposes the focus is on environmental law scholarship only. This part of the 

article argues that a central feature of environmental law scholarship is its strong normative 

flavour (in a broad evaluative sense), giving rise to the conclusion that it is best considered a 

deliberative practice. Defining environmental law scholarship as a deliberative practice 

serves, in part, to explain the unity of discourse found within the interpretive community and 
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the central characteristics of this scholarly enterprise, relating to the need to persuade 

members of the interpretive communities. 

 

2.1 Normativity and Persuasion  

One reason why environmental law scholarship has strong normative impulses is that 

questions of central importance to environmental law necessarily relate to prescriptive and 

subjective questions, such as what role the law ought to play, and how best to weigh risks 

associated with particular actions or inactions.
50

 In environmental law scholarship, much 

work therefore often takes the form of a critique of a legal doctrine, a system or sets of rules 

on the premise that these do not adequately meet what is often perceived as being, broadly 

speaking, the primary objective of environmental law: the protecting of the environment (or 

at least doing this to a higher degree than is currently the case). Based on these findings, this 

body of scholarship often proceeds to make a number of recommendations.
51

 The reason for 

this is perhaps not difficult to appreciate, considering the role which so-called norm-

entrepreneurs can play when a new sub-discipline of law emerges and develops.
52

 In an 

emerging discipline, such norm-entrepreneurs often have the potential to influence the 

disciplinary boundaries of a subject. It should be noted, however, that the argument put 

forward here is not an attempt to pass judgement on the efficacy of the appropriateness of 

these normative writings.
53

 It is simply recognition of the claim that these normative impulses 

continue to play a central role in environmental law scholarship and a definition of 

scholarship ought to bear this in mind (more about this below).
54

  

 Linked to this is the argument that the boundaries and the means by which to achieve 

the central objectives of environmental law are subject to ‘conscious and continuous 

debate.’
55

 That is, questions of central importance such as for example how best to regulate 

certain activities are far from settled. Thus, the reason for defining scholarship as highly 

normative becomes clearer if one considers law a tool through which society operationalises 

normative decisions. If this is so, then it seems highly likely that legal scholarship will, at 
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least to some degree, be similarly normative.
56

 Added to this is the argument that 

environmental legal scholarship (and likely also legal scholarship more broadly if one 

excludes traditional ideas of legal formalism) is not, unlike other academic disciplines, 

engaged in the establishing or communicating of objective truths.
57

 Instead, environmental 

law scholars are best seen as engaging in the attempt to build consensus and to persuade other 

members of the scholarly community. In this light, any effort to understand the scholarly 

activities of environmental law scholars is arguably better off by recognising the underlying 

normativity of the law (and the influence this has on scholarship).
58

 Further analytical 

purchase can be gained on this argument from considering environmental law scholarship in 

the context of interpretive communities. 

Typically inherent in definitions of scholarship is the understanding that it speaks to 

and is ‘informed by a distinctive attitude of mind’ within a community of scholars.
59

 This 

seems intuitively reasonable. After all, who knows environmental law scholarship better than 

the environmental lawyers? It is almost as if scholarship is defined along the aphorism ‘we 

know it when we see it’. Stanley Fish’s work on interpretive communities, however, provides 

a platform on which to take this argument forward, as he alerts us to the importance of 

coherence within a community when it comes to interpretive strategies.
60

 That is, the group of 

environmental law scholars can be considered a community akin to Fish’s interpretive 

community in that this community serves to stabilise environmental law scholarship by 

defining the core meaning of what is an acceptable interpretive strategy within environmental 

law scholarship.
61

 It should be emphasised, however, that this is not necessarily the same as 

saying that this interpretive community serves to exclude disagreeable interpretive strategies 

(and thereby forms of scholarship) but that it serves to identify a core of what amounts to 

valid reasons within environmental law scholarship.
62

 Moreover, there will likely be not just 

one interpretive community within the broad definition of environmental law scholarship but 

several separate sub-communities and each scholar may well ‘communicate’ with a sub-set or 

several of these at any one time through his/her writings. Of central importance, however, is 
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the understanding that what gives a scholarly enterprise legitimacy is the degree to which it 

speaks to the interpretive community. 

Therefore the question of whom the discipline and the individual scholar perceive as 

the central audience of his/her work becomes of primary importance. For example, the 

primary audience of this article is likely, at best, to be that of fellow environmental law 

scholars simply by nature of its subject. The same can similarly be said of much of the legal 

scholarship published. Bryden highlights that as scholars we by and large write for each 

other.
63

 The reasons for this are many and varied, and include a drive for academic prestige 

and the enhancement of reputation that goes with it.
64

 Thus a central audience of legal 

scholarship in general, and thereby also environmental law scholarship, is the legal academy 

(or interpretive community), though a stronger emphasis on impact within the UK Research 

Excellence Framework (REF) has forced UK scholars to also consider non-scholarly 

audiences. This point of course needs breaking down in light of the sheer size of the legal 

academy. Does the scholar write for a sub-set of fellow scholars within a narrow discipline or 

for a wider group? Again, this obviously influences the type of scholarship carried out but 

also the way in which it is presented.
65

 

Moreover, though much environmental law scholarship is written for an academic 

audience, there are many examples of situations where the audience (and thereby interpretive 

community) is much wider. Consider for example that audiences of legal scholarship are 

often defined by an internal perspective of the law. Where this is the case, this gives rise to 

what Rubin terms a ‘unity of discourse’ between the members of the interpretive 

community.
66

 This unity of discourse is arguably unique to legal scholarship when compared 

to other social science and humanities disciplines and it serves the central purpose of 

maintaining a market and thereby audience for legal scholarship.
67

 In the context of 

environmental law scholarship, this unity of discourse presents itself where scholars seek to 

impress their work on, for example, regulatory agencies or courts, by highlighting problems 

or unwarranted side-effects associated with a special practice or judgment. Examples of this 

are plenty, but the point is that when environmental law scholars engage in this activity they 
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come to rely on the principles, methods and means found to constitute valid reasons within 

the interpretive community. For example, scholars critiquing a particular court judgment will 

do so relying on arguments of precedent, statutory interpretation, social policy, and possibly 

on the need to secure coherence.
68

 This has a potentially significant impact on the scholarly 

enterprise seeing as what might constitute a valid reason before an academic audience (and 

interpretive community) might not succeed in persuading a regulatory agency or a judge.
69

  

An altogether different, and at times overlooked, audience is that of students. Where a 

scholar is engaged in writing educational texts, or even nutshells, aimed at equipping students 

with an understanding of a given subject, the scholarly enterprise is again different.
70

 In this 

case, the scholar will likely aim to primarily engage with a clarificatory research enterprise 

and the normative purpose will often, though not always, be secondary.
71

 However, if 

engaged in research which is serving a general purpose of education, it might even be that in 

environmental law this research ought to have a normative foundation.
72

 Putting forward this 

argument implicitly endorses a wide definition (see below) of what constitutes ‘scholarship’, 

thereby including work which would perhaps not be considered so in the context of, for 

example, the UK REF.
73

 Entertaining a debate on the proper purposes of environmental law 

education is not possible here, but the point to bear in mind is that the intended audience and 

thereby interpretive community will vary from context to context and from each individual 

piece of scholarship to the next and importantly serve to shape the scholarly enterprise 

significantly.
74

   

 

2.2 Environmental Law Scholarship as a Practice 

Seeing, as argued above, that environmental law scholarship is shaped and defined by the 

members of its interpretive community and the unity within it, it seems that the enterprise of 

environmental scholarship is perhaps best conceptualised as a practice, as opposed to a body 
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of work that is intimately dependent upon extant methodologies of procedure.
75

 Rubin 

defines the central characteristic of a practice as highlighting  

 

that its determinations of validity ultimately must be made on the basis of judgement, 

and perhaps intuition, rather than according to fixed rules. Being based on judgement, 

a practice is necessarily embedded in a culture and a language.
76

 

 

What this means is that instead of focusing on and seeking to identify particular methods in 

order to garner validity within a discipline, one ought to recognise that legal scholarship in 

general, and environmental law scholarship in particular, is a culturally anchored and highly 

normative practice ‘based on judgement, not a methodology based upon objectively 

determined rules’.
77

 If environmental law scholarship is conceptualised along these line, it 

also serves to recognise that this practice ideally ought to be broadly conceptualised. That is, 

environmental law scholarship is perhaps best served by being defined as a wide deliberative 

practice: a practice which is ideally 

 

bounded not by a single shared style of reasoning but by familiar, if unspecifiable, 

criteria for the kinds of reasoning that count. In the absence of such criteria, the 

practice would fall apart. Yet the criteria are malleable, and the line between included 

and excluded ways of thinking and of justifying decisions is not sharp.
78 

  

This of course is not the same as saying ‘everything goes’, though that might in itself not be a 

bad idea.
79

 But one might ponder whether environmental law as a separate legal discipline is 

best served by a certain degree of dynamic and bold progressivism in order to advance 

knowledge within the discipline.
80

 The reason for this again relates to the need to secure a 

practice that is reflective and one which does not necessarily dictate specific outcomes. 

Central to the understanding of the discipline as a practice is the pragmatic willingness to 

constantly evaluate its foundations and purposes. As already discussed, there are reasons to 
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believe that environmental law and environmental law scholarship are prone to normative and 

subjectively biased influences.
81

 More importantly, seeking to get rid of these influences is 

likely to be futile and trying to do so ‘can only serve to give us a false sense of security’.
82

  

 The purpose of conceptualising environmental law scholarship as a practice, as 

opposed to an enquiry grounded in particular methodologies, is moreover that it allows for 

locally understood and shared reasons and methods. That is, the interpretive community 

decides for itself what constitutes valid ways of reasoning. In doing so, this understanding of 

scholarship is essentially pragmatic. Pragmatic in the way defined by, for instance Richard 

Rorty, when he talks about final vocabularies as a set of highly contingent ‘words which 

[humans] employ to justify their actions [and] their beliefs’ but which are constantly 

undergoing close scrutiny.
83

 In this sense, the scholarly enterprise as defined here becomes a 

discursive practice which is constantly on the move. It is likewise pragmatic in the 

understanding fashioned by John Dewey, when he argued that a central aspect of critical 

enquiry is the ability to suspend judgement.
84

 The main point to bear in mind here is for the 

interpretive community to maintain ‘a scrupulous process of analysis and self-awareness.’
85

 

In line with this, it is important, however, to strike a note of caution: a note which is 

addressed to the interpretive community of environmental law scholars and one with which 

many would likely agree with.
86

 First, it is important that the community reflects on the 

importance of an open-minded and inclusive definition of what it considers valid reasons 

within the community, in order to secure maturity and in order to avoid solipsism. Primarily, 

where the central confines of a discipline are defined by way of agreement within that 

community itself, it may, at times, hamper the development of progressive but unusual and 

utopian ideas if the confines are defined too narrowly. While such ideas may well initially 

come across as outlandish, they serve an important purpose: for ideas, plans and scholarship 

which probe the disciplinary boundaries may very well serve to move a discipline forward.
87
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This is particularly so considering Kuhn’s work and his distinction between normal science 

and scientific revolutions.
88

 The former is the everyday activity in which most scholars and 

scientists are engaged, resting on the assumption that the ‘scientific community knows what 

the world is like’, whereas the latter takes place where a profession identifies a new basis for 

its practice.
89

 Importantly, this move usually only takes place where scholars and scientists go 

astray, following the discovery of extraordinary anomalies. The importance of allowing the 

influence of utopian and alternative interpretations on a discipline thereby becomes apparent. 

In the extreme, the failure to do so may result in a discipline which is at a standstill, 

amounting to no more than disciplinary parochialism.
90

 Again, the argument advanced here is 

not to be taken as an assessment of the current state of environmental law scholarship. It as a 

warning of what risks a scholarly endeavour faces were it to identify itself too narrowly. 

An additional point in favour of a broadly defined practice is the argument that it will 

include somewhat descriptive scholarship which serves important purposes in respect to 

shaping and understanding the foundations of environmental law, as well as tidying up the 

legislative profligacy witnessed in environmental law. This is important, as criticism is at 

times levied against scholarly work aimed at the legal profession by reference to most of this 

work being overly descriptive.
91

 In relation to environmental law scholarship, however, there 

may well be good reasons for being less dismissive. This is so for a number of reasons. First 

and foremost, where environmental law scholarship is perceived as immature and incoherent, 

a strong reason for this may well be to do with the incoherence of its subject of analysis: 

environmental law.
92

 In the attempt to shape the foundations of the discipline and to rectify 

this incoherence (if that is indeed desirable or possible), descriptive work, including that 

aimed at practitioners, plays a potentially useful role.
93

 Where the boundaries and foundations 

of a particular discipline are not yet firm, descriptive work, while potentially boring, can 

assist us in shaping up the discipline. In this light, consider for example that ‘prevailing views 

about the contours and structure of entire legal subjects, as well as insights into the analysis 
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of specific legal issues, are regularly derived from scholarship of this nature.’
94

 A striking, 

though an atypical example of the utility and influence of descriptive scholarship is, for 

example, found in the fact that HLA Hart considered The Concept of Law a descriptive work 

(though this is not to be taken as equating formalism in general with description).
95

 

Secondly, where a subject, like environmental law, changes rapidly a need for 

systematisation arises.
96

 Many scholars of British statutory environmental law (perhaps in 

particular those with a background in Continental European law) will no doubt have longed 

for systematised accounts of the statutory mess that is British environmental law, in order to 

organize the often ‘dispersed, fragmentary, prolix, and rebarbative materials.’
97

 Recall Lord 

Denning’s verdict of the Town and Country Planning Act 1959: ‘rarely have I come across 

such a mass of obscurity, even in a statute. I cannot conceive how any ordinary person can be 

expected to understand it.’
98

 Inevitably attempts to ‘tidy up’ this obscurity will be somewhat 

descriptive.
99

 Additionally, descriptive work plays a particularly important role in a type of 

scholarship which is arguably neglected within environmental law scholarship – that of 

comparative scholarship. Again, in a discipline which has as its object of analysis a body of 

law which is, in relative terms, of recent origin, comparative scholarship is of significant 

utility. But this line of work necessarily requires descriptive underpinnings.
100

 

 Against this, however, descriptive scholarship possibly runs the risk of marginalising 

environmental law as an academic discipline within the wider academy even further. If, for 

instance, the legal profession is seen as forming part of interpretive community and thereby 

also part of the discourse, this potentially moves the scholarly enterprise away from ‘big’ 

normative questions towards ‘smaller’ questions of procedure and specific application.
101

 

This of course partly relates to the question of whether there is a ‘market’ in the first place for 
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environmental law scholarship: is the profession at all interested?
102

 Much has been written 

on this in the context of US legal scholarship but not specifically about environmental law 

scholarship. The overall tone of this debate is that legal scholarship is increasingly of little 

relevance to practitioners.
103

 It is in general difficult to precisely ascertain how much truth 

there is to such assertions; in particular in relation to specific sub-disciplines such as 

environmental law. A quick and far from fail-safe attempt to examine this would be to look at 

how often scholarly work is cited and referenced by, for example, the judiciary. In doing so, 

it seems that UK courts are particularly hesitant when it comes to citing environmental law 

scholarship; that US courts are slightly more adventurous; and the Court of Justice of the 

European Union cites such work more readily.
104

 Revealingly perhaps, even international 

courts and tribunals seemingly make little use of scholarly work when deliberating; this is 

telling seeing as international law explicitly identifies scholarly writings as a subsidiary 

source of international law.
105

 Of course, citation is not necessarily an indication of whether a 

court or an individual judge has been influenced by a particular piece of scholarship. Suffice 

it to say that within UK environmental law there seems to be a healthy engagement between 

the legal profession (broadly defined) and scholars. This is most prominently witnessed in the 

work done by UKELA where scholars and practitioners from time to time discuss and 

produce scholarship in a joint venture.
106

 Ultimately, however, scholars ought to pay careful 

attention to who the intended audience of their work is likely to be, as this serves to shape the 

form and content of their enterprise significantly. 

 Finally, in the context of conceptualising environmental law scholarship as a practice, 

it is useful to briefly return to the role played by other disciplines. If environmental law 

scholarship is conceptualised as a practice which ought to be constantly vigilant and on the 

move, there is indeed, at times, a role to be played by the ‘interactional’ appropriation of 

other disciplines into environmental law scholarship (though environmental law scholars 
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ought to be alert to the risk associated with this appropriation as discussed above). First, such 

interactions may result in the discipline moving forward and thereby securing a more vibrant 

and cutting edge discipline. Second, where participants in the interpretive community seek to 

persuade other members of the interpretive community (whoever they may be) about the 

validity of their arguments, the appropriation of methods, arguments and analyses from other 

subjects can indeed be useful and entirely appropriate. For example, in the process of 

persuasion, a scholar may well come to rely on findings from the natural sciences in support 

of a claim that a regulatory system is inadequate or inefficient. Such reliance and 

appropriation of other disciplines may likewise prove useful for scholars writing for example 

for student audiences. Equally, in the attempt to examine the actual impacts of a legal 

doctrine, a scholar may well come to rely on methods and analyses from other disciplines and 

in that process come to make use of narratives in order to present the scholarship in the most 

persuasive manner.
107

 In this case, the reliance on non-environmental law disciplines 

constitutes a valid reason and an accepted way of thinking within the interpretive community 

of environmental law scholars. 

 

Conclusion 

Scholarship on scholarship is often said to be a business which comes with high risks.
108

 Such 

scholarship risks offending ‘colleagues and appearing arrogant, hypocritical, or both.’
109

 

However, such disciplinary self-subversion serves an important purpose where it succeeds in 

preventing the discipline from turning parochial and bringing the discipline alive.
110

 In this 

spirit, this article has sought to throw light on the scholarly practices within environmental 

law scholarship by highlighting a number of considerations which have significant impact on 

the form and content of environmental law scholarship. In doing so, the paper has relied on 

the works of Fish, Menand and Rubin (among others) and their disciplinary groundings in 

literary, historical, and European Continental philosophy. On the face of it, this would make 

this article highly interdisciplinary. The truth, however, as discussed, is altogether different. 

In relying on the works developed in other disciplines the article has instead appropriated 

                                                           
107

 A particularly enlightening and indeed persuasive example of this is Ben Pontin’s recent Nuisance Law and 

Environmental Protection: A Study of Nuisance Injunctions in Practice (Lawtext Publishing 2013). 
108

 Deborah Rhode, ‘Legal Scholarship’ (2002) 115 Harv L Rev 1327. 
109

 ibid. 
110

 As Hirschman reminds us: ‘Criticising one’s friends is more demanding and therefore much more interesting 

than to expose once again the boring errors of one’s adversaries’: Albert Hirschman, A Propensity to Self-

Subversion (Harvard UP 1995) 58. 



 

22 
 

these into the discipline of environmental law scholarship. If the arguments pursued in the 

paper are broadly correct, then it becomes clear that this activity is, in fact, not very 

interdisciplinary. Far from it. Whether it has worked or not is a different question. Having 

done so, it seems that interdisciplinarity has less of an impact on environmental law 

scholarship than expected. Real significance, however, is derived from the conceptualisation 

of environmental law scholarship as a deliberative practice shaped by normative assumptions 

and driven by considerations of audiences and a focus on persuasion. In doing so, one comes 

to appreciate that method is altogether less important. Instead the deliberative practice is best 

served by vigilance towards the practice’s own definition and by keeping an open mind.   


