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Introduction 

 

In the context of an increase in policy initiatives and scholarship focusing on environmental rights, 

one notable factor – most notable by its omission – stands out: the fact that international human 

rights law and international environmental law have very little to say explicitly about one such 

right. So far, the right to a healthy environment (in variable forms) is only unequivocally provided 

for in regional human rights and environmental instruments and in the domestic constitutions of 

countries. In this dearth of explicit international endorsement of the right to a healthy 

environment, the European Court of Human Rights is, however, often considered a positive 

outlier. The reasons for this are obvious, although at times overlooked. Notwithstanding the 

absence of any reference to the environment in the European Convention on Human Rights, the 

Court has nevertheless succeeded in carving out an elaborate and extensive body of case law 

which all but in name provides for a right to a healthy environment.1 

The premise of this development rests, as do many of the doctrines developed in the 

decades since the Convention’s inception, on the Court’s plea that the Convention is to be 

interpreted as a living instrument in light of “present day conditions.”2 As early as 1991, the Court 

                                                           
* Reader of Environmental Law, Newcastle Law School. 

1 For a brief overview of the Court’s case law, see Council of Europe, Manual on Human Rights and the 
Environment (2012). 

2 See, e.g., Tyrer v. United Kingdom, No. 5856/72 (European Court of Human Rights, 1978) and Alan Boyle, “Human 
Rights or Environmental Rights? A Reassessment,” Fordham Environmental Law Review 18 (2007), pp. 471, 499 
(noting that the Convention is perceived as an “exceptionally vibrant” instrument). 
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thus observed, in Fredin, that “in today’s society the protection of the environment is an 

increasingly important consideration.”3 This point is now well beyond dispute – so much so that 

in the recent Dubetska v. Ukraine case, the Ukrainian government did not contest that it had 

obligations to address environmental problems under the Convention.4 Accordingly, today the 

Court’s case law thus expands to issues covering industrial pollution, noise, natural disasters, and 

flooding. Importantly, Convention responsibility may now be triggered on account of the 

presence of risk of harm as opposed to mere ex post application of the Convention to 

materialized harms. Such willingness to allow societal realities to influence its interpretation has 

won the Court many admirers in the epistemic communities surrounding international 

environmental law and human rights law. 

The aspect of the Court’s case law, however, that is at times overlooked relates to the 

fact that on closer reading it contains features which arguably serve to restrict the application of 

the otherwise progressive willingness to entertain environmental claims under the Convention. 

The first of these features is that the Court is significantly more likely to find against a state where 

the responding state has, one way or another, failed to implement, apply, or adhere to its own 

domestic environmental standards and rules. That is, the Court is more likely to uphold an 

environmental claim based on a “rule of law” type argument.5 A second restricting feature relates 

to the fact that the Court is increasingly keen to stress that its jurisdiction is that of an 

international court, as opposed to a domestic tribunal hearing a full merits-based review of the 

relevant issue. Thus, the Court has made clear that by reference to its self-imposed doctrine of 

margin of appreciation, when it comes to environmental decision making, contracting states 

enjoy a wide degree of discretion.6 Consequently, the Court’s jurisdiction is primarily one of 

supervision. This deference is coupled with an argument that the most recent case law from the 

Court arguably signals a slight retreat in its otherwise progressive jurisprudence. This retreat is 

most notable from the recent decision of Hardy and Maile v. United Kingdom,7 in which the Court 

                                                           

3 Fredin v. Sweden, No. 12033/86 (European Court of Human Rights, 1991). 

4 Dubetska and others v. Ukraine, No. 30499/03 (European Court of Human Rights, 2011), p. 95. 

5 Ole W. Pedersen, “The ties that bind: the Environment, the European Convention on Human Rights and the Rule 
of Law,” European Public Law 16(4) (2009), p 571. 

6 Powell and Rayner v. United Kingdom, No. 9310/81 (European Court of Human Rights, 1990), p. 44. 

7 Hardy and Maile v. United Kingdom, No. 31965/07 (European Court of Human Rights, 2012). See also Ole W. 
Pedersen, “Environmental Risks, Rights and Black Swans,” Environmental Law Review 15 (2003), p. 55. 

Electronic copy available at: https://ssrn.com/abstract=3196971



 

3 

 

explicitly refrained from expanding on the parts of its previous case law relating to the 

precautionary principle.8 

In light of this dichotomy of, on the one hand, a progressive and in parts principled case 

law and, on the other hand, a recent retreat from this jurisprudence in certain respects, it 

becomes relevant to consider what impact the potential promulgation of a right to a healthy 

environment in international law might have on the Court’s case law. Such a consideration will 

necessarily have an element of speculation attached to it, but in light of the recent work of the 

United Nations Special Rapporteur on human rights and the environment – finding, among other 

things, that the relationship between human rights and the environment is in need of greater 

conceptual clarity – this is a price worth paying.9 The chapter proceeds in the following way: The 

next section briefly discusses the main elements of the Court’s case law and argues that the 

Court’s emphasis on procedural environmental rights plays an important role. The chapter then 

goes on to consider the ways in which a right to a healthy environment could potentially be 

facilitated in international law, before discussing what the potential impacts of this development 

might be on the Court’s case law. 

 

The Environment and the European Court of Human Rights 

 

Instead of recapping in specific terms all of the Court’s environmental case law, this section will 

examine a series of developments and principles developed in the Court’s more recent 

jurisprudence.10 As noted, the Court’s environmental case law now establishes that where acts 

of physical pollution attain a certain level of severity, to the extent that there is an “actual 

interference with the applicant’s private sphere,”11 application of the Convention is triggered. 

                                                           

8 In Tătar v. Romania, No. 67021/01 (European Court of Human Rights, 2009), the Court had specifically relied 
upon the precautionary principle when finding against Romania in incidents relating to the infamous mining 
projects in Baia Mare. 

9 John H. Knox, Report of the Independent Expert on the Issue of Human Rights Obligations Relating to the 
Enjoyment of a Safe, Clean, Healthy and Sustainable Environment: Preliminary Report, UN Doc. A/HRC/22/43 
(December 24, 2012). 

10 For a review of older case law, see Ole W. Pedersen, “European Environmental Human Rights and Environmental 
Rights: A Long Time Coming?” Georgetown International Environmental Law Review 21 (2008), p. 73. 

11 Fadeyeva v. Russia, No. 55723/00 (European Court of Human Rights, 2005), pp. 69–70. 
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For the most part, this tends to implicate Articles 2 (right to life) and 8 (right to respect for private 

and family life). It is worth noting that although the substantive scope of these two provisions 

are materially different, the Court has held that “in the context of dangerous activities the scope 

of the positive obligations under Article 2 of the Convention largely overlap with those under 

Article 8.”12 This gives rise to an important element of the case law: Namely, that the Court’s 

jurisprudence is not necessarily restricted to cases where the material harm has manifested itself 

but also to situations where there is a risk of exposure to such harm. One prominent example is 

Brânduşe v. Romania, where the applicant complained of the risk to which he was exposed as a 

result of being incarcerated in a prison placed in close proximity to a landfill site.13 Despite his 

having suffered no physical harm, the Court held that the applicant was entitled to information 

allowing him to assess the specific environmental risks posed by the landfill site. 

In subsequent cases, including Tătar v. Romania, the Court has held that where individuals 

are exposed to material risks (be it from pollution or natural hazards), the responding 

government is under a positive obligation to put in place regulatory initiatives which regulate the 

licensing, start-up, operation, and control of the hazardous activity, which must include 

appropriate public surveys and studies allowing the public to assess the risks and effects 

associated with the relevant activities.14 This aspect is significant as it goes some way toward 

addressing the criticism that the application of human rights law to environmental problems is 

exclusively reactive. Further significance is derived from the fact that when deciding what activity 

or risk gives rise to the responsibility, the Court has found that the fact that an activity is subject 

to the requirement of an environmental impact assessment (EIA) in domestic law is enough to 

consider it a material risk.15 In reaching this conclusion, the Court has found support, albeit only 

on one occasion, in the precautionary principle and its inherent emphasis on the desire to 

                                                           

12 Budayeva and others v. Russia, Nos. 15339/02, 21166/02, 20058/02, 11673/02 and 15343/02 (European Court of 
Human Rights, 2008), p. 133. 

13 Brânduşe v. Romania, No. 6586/03 (European Court of Human Rights, 2009). See also Di Sarno v. Italy, No. 
30765/08 (European Court of Human Rights, 2012), p. 108 (“Article 8 may be relied on even in the absence of any 
evidence of a serious danger to people’s health”). 

14 Tătar v. Romania, p. 88. 

15 See Taşkin and others v. Turkey, No. 46117/99 (European Court of Human Rights, 2006); Christopher Hilson, 
“Risk and the European Convention on Human Rights: Towards a New Approach,” in Catherine Barnard and Oke 
Okudu (eds.), Cambridge Yearbook of European Legal Studies 2008–9 (Hart Publishing, 2009). 
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mitigate certain risks.16 Importantly, however, this line of reasoning is restricted by two factors, 

one which is perhaps somewhat evident and the other which may well be a disappointment to 

those who think that the Court ought to expand its case law even further. 

The first restrictive element relates to the fact that where a responding state has put in 

place a regulatory system designed to mitigate risks and where this system allows for the 

participation and making of representations of those exposed to the risk, the Court is less inclined 

to find a breach (except where, as noted, the state has entirely ignored this system of rules). 

While this may seem obvious, it suggests that although the Court is in part willing to expand the 

reach of its case law, it simultaneously sets a seemingly high threshold for the application of this 

law once a domestic response has been adopted. Consider, for example, the Court’s decisions in 

Hatton v. United Kingdom17 and Hardy and Maile v. United Kingdom.18 The first case centered on 

complaints relating to a government-approved scheme for night flights at the biggest airport in 

the United Kingdom. In light of the opportunities afforded the applicants when it came to making 

representations regarding the scheme, the Court found that no violation of the Convention had 

taken place (although a robust dissent was issued by a minority of the Grand Chamber). Similarly, 

in Hardy and Maile the applicants sought to impress upon the Court the perceived failure of the 

UK government in properly managing a potential risk arising from activities relating to the 

shipping, docking, and loading of liquefied natural gas (LNG) tankers near their homes. In 

reaching the conclusion that no violation had taken place, the Court specifically took note of the 

very extensive regulatory framework in place in the United Kingdom (including several licensing 

regimes) governing facilities of the relevant type. Consequently, where a regulatory system is in 

place and designed to deal with a particular risk, it seems that the Court reverts to its default 

position of affording states a wide margin of appreciation, thereby relying on its supervisory 

jurisdiction. Though it must be said that the specific characteristics of a given regulatory system 

are far from well defined, and the Court does not offer much in the way of detail regarding when 

such a system can be said to fulfill its Tătar minimum requirements.19 

                                                           

16 Tătar v. Romania. 

17 Hatton and others v. United Kingdom, No. 36022/97 (European Court of Human Rights, 2003). 

18 Hardy and Maile v. United Kingdom. 

19 Pedersen, “Environmental Risks, Rights and Black Swans.” 
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The second, perhaps more implied, restrictive element encountered upon closer reading 

of the Court’s case law is the reluctance of the Court to develop further the precautionary 

emphasis first intimated in its Tătar decision. As will be discussed, the Court’s reliance on the 

precautionary principle – notwithstanding its highly contingent nature20 – could have added a 

potentially significant scope to the Court’s jurisprudence. However, in Hardy and Maile, the Court 

simply ignored the principle, in spite of the explicit invitation by the applicants to interpret Article 

8 in light thereof. From this it is hard to suppress a sense that the Court is retreating from the 

high-water mark of the Tătar decision and its precautionary tone. If this is the case (and only time 

can tell), it suggests that the Court’s case law may well be at a standstill or, at the least, that the 

Court has reached the end point of how far it is willing to expand the Convention to cover 

environmental issues. In this light, might an internationally recognized right to a healthy 

environment offer scope for further developments? 

Before embarking on the potential impacts of such a recognition on the case law of the 

European Court of Human Rights, it is worth briefly considering how a right to a healthy 

environment could be promulgated.21 The most obvious way to do so would be for the parties to 

one of the main international human rights treaties to adopt an additional protocol providing for 

a right to a healthy environment. This could, for example, take the form of an additional protocol 

to the International Covenant on Economic, Social and Cultural Rights (ICESCR). In light of the 

protocol to the Covenant adopted in 2008 (coming into force in 2013), which established an 

individual complaints mechanism, this approach is not as farfetched as perhaps it once was. 

Having said that, the lack of widespread support for the 2008 protocol arguably points to a 

situation where a new additional protocol on the right to a healthy environment is unlikely to 

receive extensive support. 

Of course, another option would be for the UN General Assembly to adopt a declaration 

reaffirming the link between human rights and the environment. This could, for example, be 

modeled on the Declaration on the Rights of Indigenous Peoples adopted in 2007 or, less 

                                                           

20 Ole W. Pedersen, “From Abundance to Indeterminacy: The Precautionary Principle and its Two Camps of 
Custom,” Transnational Environmental Law 3 (2014), p. 323. 

21 See also Alan Boyle, “Human Rights and the Environment: Where Next?” European Journal of International Law 
23 (2012), p. 631. 
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ambitiously, take the form of the resolution adopted in 2010, recognizing the human right to 

water and sanitation.22 Notwithstanding the lack of law-making power of the General Assembly, 

the comparison with the Declaration on the Rights of Indigenous Peoples is particularly 

important, since it is well established that the Declaration contains provisions which seemingly 

represent customary law.23 A UN General Assembly resolution could therefore serve to 

significantly underscore the right to a healthy environment. 

Nevertheless, there are important reasons for assuming that the likelihood of any of the 

scenarios coming to fruition is low. The primary one is that there is little to suggest that the 

majority of states are necessarily interested in expressly facilitating (or taking formal steps 

toward defining) a right to a healthy environment, be it in binding or non-binding form. Support 

for such skepticism is found most recently in the negotiations surrounding the Paris Agreement, 

adopted at the 21st Conference of the Parties to the UN Framework Convention on Climate 

Change.24 Initial attempts were made to secure the inclusion of a reference to the need for states 

to protect and respect human rights obligations when taking actions to address climate change 

in the substantive provisions of the Agreement. However, as a result of resistance, the reference 

to human rights obligations was moved to the Agreement’s preamble.25 Whether this relocation 

will have a substantive effect is beyond the point in this context. But suffice it to say that it 

evidently highlights the unease which some states still harbor when it comes to the attempt to 

formally and expressly link human rights and the environment. 

Further support for the argument that the adoption of an international right to a healthy 

environment is unlikely is found in the experience gained from the attempts by the Council of 

Europe’s Parliamentary Assembly to adopt an additional protocol providing for a right to a 

healthy environment.26 Such attempts have been generally unsuccessful to date, having been 

rejected by the Committee of Ministers. The Aarhus Convention on Access to Information, Public 

Participation in Decision-Making and Access to Justice in Environmental Matters, adopted by the 

                                                           

22 General Assembly res. 64/292 (July 28, 2010). 

23 S. James Anaya, Indigenous Peoples in International Law, 2d ed. (Oxford University Press, 2004), p. 61. 

24 Paris Agreement, December 12, 2015, in force November 4, 2016, U.N. Doc. FCCC/CP/2015/19. 

25 See Lavanya Rajamani, Chapter 13; Sumudu Atapattu, Chapter 14. 

26 See, e.g., Council of Europe Parliamentary Assembly, Environment and Human Rights, 24th sess., rec. 1614 
(2003). 
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UN Economic Commission for Europe in 1998,27 does refer to “the right of every person of 

present and future generations to live in an environment adequate to his or her health and well-

being,” but it characterizes this language as the “objective” of the agreement. Moreover, the UK 

government issued a statement upon signature that it understands the reference “to the ‘right’ 

of every person ‘to live in an environment adequate to his or her health and well-being’ to express 

an aspiration which motivated the negotiation of this Convention.” 

Having said that, the move toward adopting an international right to a healthy environment has 

found some success in regions other than Europe, including Africa and Latin America.28 In 

addition, even where attempts to promulgate an explicit right have been defeated, this has not 

deterred judicial development of the right. On the contrary, in the European context, as already 

discussed, the European Court of Human Rights has not been inhibited from developing its case 

law in this respect. In fact, it may well be argued that the absence of an explicit and specific right 

to a healthy environment in international law has had very little negative impact on the 

jurisprudential development of such a right (at least in Europe). Instead, it seems that 

international courts and tribunals have so far contributed significantly more to the development 

of the environmental rights agenda than have international treaty organizations. 

Notwithstanding the low likelihood of a right to a healthy environment being adopted in 

a global agreement, it is useful to consider what, if any, effect such a right might have on the 

European Court and its environmental rights jurisprudence. A possible glimpse of this is gained 

from examining the way in which the Court thus far has engaged with international law generally 

and international environmental law more specifically in its environmental jurisprudence. From 

this, it quickly and unsurprisingly becomes evident that the Court does indeed rely on 

international law when interpreting the Convention. In Loizidou v. Turkey, the Court thus held 

that the “Convention must be interpreted in the light of the rules of interpretation [i.e.] the 

Vienna Convention [on the Law of Treaties]” and that this includes “any relevant rules of 

                                                           

27 Aarhus Convention on Access to Information, Public Participation in Decision Making and Access to Justice in 
Environmental Matters, June 25, 1998, in force October 21, 2001, 2161 UNTS 447. 

28 See African Charter on Human and Peoples’ Rights, June 27, 1981, in force October 21, 1986, 1520 UNTS 217; 
Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural 
Rights: Protocol of San Salvador, Nov. 17, 1988, in force November 16, 1999, 28 ILM 161. On the African 
experience, see Lilian Chenwi, Chapter 4. 
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international law applicable in the relations between the parties.”29 What is more, when it comes 

to specific subsets of the Court’s jurisprudence, there is evidence to suggest that the Court is 

particularly keen on utilizing international law as an interpretive background.30 One specific 

subset of the Court’s case law where this is particularly evident is that of its environmental 

jurisprudence. 

For example, in Taşkin v. Turkey, the Court made explicit reference to both the 1992 Rio 

Declaration and the 1998 Aarhus Convention. This is significant for a number of reasons. First and 

most obvious, the Rio Declaration is not in itself a legally binding instrument. Second, Turkey is 

not a party to the Aarhus Convention and its relevance for a claim against Turkey is not therefore 

immediately evident, except to the extent that the Convention can be said to reflect general 

international law.31 It certainly does not seem to reflect “international law [which is] applicable 

in relations between the parties.”32 Moreover, in other cases the Court has referred to the 

attempts by the Council of Europe’s Parliamentary Assembly to adopt an additional protocol on 

environmental rights despite the fact that these were, as noted, unsuccessful.33 The Court has 

since gone on to reaffirm its reliance on the Aarhus Convention in cases against parties as well as 

non-parties.34 

Elsewhere, the Court has made extensive references to European Union law, which for all 

intents and purposes is international law from the point of view of the European Convention 

system. This is most striking in the Tătar decision, where the Court refers to the precautionary 

principle as found not just in the Rio Declaration but also in what is now the Treaty for the 

Functioning of the European Union’s environmental chapter (i.e., forming part of the primary EU 

                                                           

29 Loizidou v. Turkey, No. 15318/89 (European Court of Human Rights, 1996), p. 43. See also Golder v. United 
Kingdom, No. 4451/70 (European Court of Human Rights, 1975), in which the Court made the same argument 
notwithstanding the fact that the Vienna Convention was not yet in force at that point in time. Instead the Court 
noted that the relevant provisions of the Convention (Articles 31–3) “enunciate in essence generally accepted 
principles of international law.” Ibid., p. 29. 

30 See Magdalena Forowicz, The Reception of International Law in the European Court of Human Rights (Oxford 
University Press, 2010). 

31 See Pedersen, “European Environmental Human Rights and Environmental Rights: A Long Time Coming?” for a 
discussion on whether the Convention’s emphasis on procedural rights serves as a basis for a regional custom to 
emerge. 

32 Loizidou v. Turkey, p. 43. 

33 Atanasov v. Bulgaria, No. 12853/03 (European Court of Human Rights, 2011), pp. 55–7. 

34 See Demir and Baykara v. Turkey, No. 34503/97 (European Court of Human Rights, 2008), p. 83; Okyay and 
others v. Turkey, No. 36220/97 (European Court of Human Rights, 2005), p. 52; Atanasov v. Bulgaria, pp. 55–7. 
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law which confers environmental competences on the Union).35 Significantly, the Court also 

referred to an EU Commission Communication relating to the operation of safe mining, i.e., a 

policy document with no self-standing legal force.36 The trend of relying on international 

environmental law or EU environmental law seemingly reached a peak in the Di Sarno decision, 

relating to the maladministration of waste management activities in the Campania region of 

Italy.37 Here the Court relied extensively on European Union law (in the form of a series of 

directives on waste management) as well as the case law from the Court of Justice for the 

European Union (CJEU), which had found Italy in violation of its obligations under EU law. The 

European Court of Human Rights also, as now seems settled practice, relied on the Aarhus 

Convention as well as the draft Articles of the International Law Commission on state 

responsibility (in the context of dismissing Italy’s claim that its failures were justified by 

references to force majeure).38 

What role the references and reliance on international law and EU instruments play is 

not, however, always easy to discern. Often these references are merely listed in the part of a 

particular judgment titled “relevant international materials” or “relevant international texts on 

the right to a healthy environment.” At times, the Court’s seemingly precise way of reasoning is 

not clear and there is very little to suggest that the Court engages in any in-depth analysis of the 

different international instruments and the responsibilities they impose on states. As noted, the 

Court rarely makes any explicit reference to the exact legal status of the international norms nor 

does it explain the relevance of these norms to the particular facts in a case. Presumably, the 

Court makes these references for two related though different reasons. First, one would assume 

that the references to international rules and EU law are made in the attempt to clarify the 

provisions of the European Convention and the Court’s interpretation thereof. A second reason 

may well be that the references to developments in international and regional environmental 

law serve to aid the Court in accentuating the importance of certain norms (e.g., environmental 

                                                           

35 Tătar v. Romania, p. 69. 

36 Ibid. 

37 Di Sarno v. Italy. 

38 Ibid., pp. 111–12. In the end, the Court found Italy to be in violation of the substantive obligations of Article 8 
but not the procedural obligations. 
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rights). This latter point was prevalent in the robust dissenting opinion delivered by the minority 

in the Grand Chamber’s decision in Hatton.39 

As noted, however, this is not always evident from the case law itself. What is more, if 

indeed these assumptions are correct, it would suit the Court to develop its specific reasoning in 

more detail. As it stands, the Court’s attempt to develop the Convention in light of other 

instruments, while admirable, rests on somewhat vague jurisprudential and doctrinal grounds. 

For example, it is not necessarily a given that the CJEU’s findings relating to the EU’s rather 

technical and detailed waste directives need be particularly persuasive when it comes to the 

interpretation of the European Convention. A CJEU decision – delivered in a regulatory 

framework and based on its own underlying reasons and assumptions favoring compliance from 

EU Member States – need not necessarily set a guiding threshold for the European Court of 

Human Rights, whose task it is to secure observance of fundamental human rights. (This is not to 

intimate that a right to a healthy environment ought not form part of the corpus on international 

human rights law, but merely to highlight that the two legal systems rest, in part, on different 

foundations.)40 Similarly, it is not necessarily evident that the European Court needs to rely on 

the rules on state liability and force majeure, as these are developed by the International Law 

Commission. For example, there may well be good reasons why the Court would want to 

interpret force majeure in the context of the European Convention in a narrower manner than 

the one provided for by the International Law Commission’s Draft Articles (not that it did so in 

the Di Sarno case). The European Convention, after all, seeks to regulate the fundamental 

obligations owed by a contracting party to its citizens, whereas the Draft Articles confine 

themselves to the relationship between states in accordance with the principle of good 

neighborliness. What can persuasively be said to constitute force majeure in one context may 

not necessarily do so in the other. Thus, when simply applying these rules and norms (thereby 

ignoring their inherent contingency), the Court is arguably guilty of simplifying matters, resulting 

in its case law lacking doctrinal rigor. 

                                                           

39 Hatton v. United Kingdom. 

40 See also Opinion C-2/13 of the Court on Accession of the European Union to the European Convention for the 
Protection of Human Rights and Fundamental Freedoms (European Court of Justice, 2014). 
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Whatever the specific means of referring to and relying upon international, regional, and 

EU environmental law when interpreting the Convention, it is evident that the European Court 

of Human Rights is willing and keen to make use of external sources and authorities. In the 

context of the potential of a possible right to a healthy environment in international law, it 

therefore seems uncontentious to argue that such a right might well provide further interpretive 

background for the Court. On one reading, it may even provide an impetus to develop the Court’s 

case law further in light of the slight retreat discussed. Similarly, it may not make much of a 

difference, from the Court’s point of view, whether a right takes the form of a binding 

international legal instrument or non-binding declaration or resolution; the Court has shown 

willingness to rely on different types of international norms. On the other hand, it seems equally 

uncontentious to highlight that the explicit lack of one such right has not proved to be a hindrance 

for the Court. On the contrary. And, as a result, the potential low likelihood of the international 

community agreeing on a substantive right as part of an international legally binding agreement 

may, from the Court’s point of view, not prove terribly important. This ambivalent dichotomy of, 

on the one hand, the ability of an international right to spur on the Court’s case law, and, on the 

other, the fact that the lack thereof has not prevented the Court from developing its 

environmental jurisprudence, perhaps seems unsatisfactory for those favoring the adoption of a 

right in international law. For the Court’s environmental rights case law succeeds in serving as an 

important reminder of the evident link between the enjoyment of basic environmental 

conditions and human rights, while, at the same time, highlighting that this case law has been 

developed against a background of international legal silence on the issue (at least in a positivist 

legal tradition). In doing so, the Court’s case law serves to simultaneously inspire as well as 

frustrate. 

 

Conclusion 

In the context of the potential creation of a right to a healthy environment, this chapter has 

sought to establish what impact one such right might have on the case law of the European Court 

of Human Rights relating to the environment. Without doubt, the Court’s case law represents a 

significant contribution to the development of environmental rights in international law. In 
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carving out this distinct body of case law, the Court has, importantly, come to take inspiration 

from international and regional (mainly EU) environmental law. In this light, there may well be 

scope for a future right to a healthy environment under international law to further expand the 

Court’s case law. This development would no doubt be welcomed by those favoring a stronger 

application of the human rights system to environmental problems – especially considering some 

of the Court’s more recent cases which arguably suggest a slight retreat in its “progressive” 

environmental jurisprudence. On the other hand, it is hard to ignore the fact that the 

development of the Court’s environmental jurisprudence in its present form has taken place 

without any explicit right to a healthy environment in international law, binding on European 

states. Irrespective of whether the right is adopted in international law and irrespective of which 

direction the Court decides to take its environmental jurisprudence, it would suit the Court to 

carefully consider the interpretive means and doctrines utilized when relying on international 

and regional environmental law instruments. 
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