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Abstract

Under EU free movement law, caregivers may derive a right to reside from
a child who is enjoying rights granted under Union law. This article puts
three different legal routes to such derived residence rights next to one
another, as interpreted and applied in judgments from Baumbast and R. to
K.A., to determine their commonalities, divergences, and potential
conflicts. The article exposes how recent legal developments have put into
question the relevance of the legal basis for derived residence rights of
children and their primary caregivers in Article 10 of the Workers
Regulation 492/2011, while expanding the scope of application of Article
20TFEU; prompting a need for further clarification in this area of Union
law.

1. Introduction

In recent years, there have been important legal developments regarding the
genuine enjoyment doctrine of Article 20 TFEU. In cases like K.A. and
Chavez-Vilchez, the Court of Justice of the European Union has elaborated the
concept of dependency that a Union citizen must have on a third-country
national (TCN) to generate residence rights for that TCN in the Union.1 Such
a relationship of dependency will typically apply to a child’s relationship with
a parent, or more specifically, with its primary caregiver.2 However, the
genuine enjoyment doctrine is just one of several legal routes in EU free
movement law for caregivers’ derived residence rights from children.

* Assistant professor of EU Law, Aarhus University. The author wishes to thank the
anonymous reviewers for their helpful comments on an earlier version of the current article.

1. Case C-82/16, K.A. and others, EU:C:2018:308; Case C-133/15, Chavez-Vilchez and
Others, EU:C:2017:354.

2. The criteria established in the ECJ case law for this dependency make it difficult to apply
the genuine enjoyment doctrine to a relationship between adults. See Case C-82/16,K.A., paras.
65–69. See also section 4.2. infra.
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The core of a caregiver’s derived residence rights from a child under EU
free movement law is that the child is guaranteed the enjoyment of a right
under Union law, which in turn necessitates a right to reside for both the child
and its caregiver. This article deals with three different legal routes that may
achieve such derived residence rights from children for their caregivers,
varying in applicability, depending on whether the child, or caregiver, or both
are Union citizens, or TCNs.

First, both Union citizen children and TCN children may acquire a
residence right in a host Member State through their right to access education
as children of a cross-border worker under Article 10 of Regulation
492/2011,3 or of an economically inactive Union citizen under Article 12(3)
of Directive 2004/38.4 If so, they have a right to be accompanied by their
primary caregiver, regardless of that person’s nationality.5

Second, minor children who are Union citizens may enjoy an individual
right of residence in a host Member State under Article 21 TFEU, as long as
the economic self-sufficiency requirements of Directive 2004/38 are fulfilled.
In turn, due to the young child’s natural dependency on their primary
caregiver, through whom the economic self-sufficiency requirement is usually
fulfilled, the latter may derive a right to reside from the child directly under
Article 21 TFEU.6

A third route that may lead to derived residence rights for a caregiver, as
developed in the Court’s case law, is where a child who is a Union citizen is
ensured a right not to be deprived of the substance of its EU citizenship rights,
based on the genuine enjoyment doctrine of Article 20 TFEU. This embodies
the child’s right not to be forced to leave the Union, which may necessitate
residence and work permit rights in a Member State for its TCN primary
caregiver upon whom the child has such a strong dependency that the
deportation of the TCN would compel the child to leave the Union.7

With the progression of case law in this area, it has become increasingly
unclear how these alternative legal bases for caregivers’ derived residence

3. Regulation (EU) 492/2011 of the European Parliament and of the Council of 5 April
2011 on freedom of movement for workers within the Union, O.J. 2011, L 141/1.

4. Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on
the right of citizens of the Union and their family members to move and reside freely within the
territory of the Member States amending Regulation (EEC) 1612/68 and repealing Directives
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC,
90/365/EEC and 93/96/EEC, O.J. 2004, L 158/77.

5. Case C-413/99, Baumbast and R, EU:C:2002:493.
6. Case C-200/02, Zhu and Chen, EU:C:2004:639.
7. Case C-133/15, Chavez-Vilchez, para 69. See Nic Shuibhne, “(Some of) the kids are

alright: Comment onMcCarthy and Dereci”, 49 CML Rev. (2012), 366; Van Eijken and Phoa,
“The scope of Article 20 TFEU clarified in Chavez-Vilchez: Are the fundamental rights of
minor EU citizens coming of age?”, 43 EL Rev. (2018), 949–970, at 954.
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rights from children, each stemming from the respective primary law
provisions of Articles 45, 21 and 20 TFEU, relate to one another.8 For an
applicant of residence and equal treatment rights, or a legal decision-maker,
there is no straightforward answer as to which legal requirements apply in
which situation. How and when do factors like nationality, economic activity
or self-sufficiency, or emotional dependency matter; and when do either of
those factors become irrelevant due to the overriding interest of ensuring
effective protection of a right under EU law? Can the legal development make
these three routes co-exist harmoniously within free movement law? Or, might
one of them overtake the relevance of the others? This article will analyse in
turn the legal development and specifics of each of the three legal routes to
caregivers’ derived residence rights from children in free movement law
(sections 2, 3 and 4 below). It will demonstrate that the genuine enjoyment
doctrine is growing in relevance in the Court’s case law, but so are the
economic self-sufficiency requirements underArticle 21 TFEU. This creates a
legal field of residence rights for children and their caregivers that is riddled
with conflicting aims, notably where the possibility of residence based on the
child’s right to access education appears to be sidestepped when the interest of
limiting the free movement rights of economically inactive Union citizens
prevails (section 5).9 The article concludes that current developments make it
difficult for claimants and decision-makers alike to distinguish which legal
requirements to apply when assessing residence rights under free movement
law of children and their caregivers, and to foresee what the material
consequences are of acquiring residence on one of these bases rather than the
others (section 6).

8. The various bases for residence rights have been analysed by, among others, Davies, “The
right to stay at home: A basis for expanding European family rights” in Kochenov (Ed.), EU
Citizenship and Federalism: The Role of Rights (Cambridge University Press, 2017), pp.
468–488. Strumia, “Divorce immediately, or leave. Rights of third country nationals and family
protection in the context of EU citizens’ free movement: Kuldip Singh and Others”, 53 CML
Rev. (2016), 1373–1393. Nic Shuibhne, op. cit. supra note 7. Elsmore and Starup, “Taking a
logical step forward? Comment on Ibrahim and Teixeira”, 35 EL Rev. (2010), 571–588.
Tryfonidou, “Family reunification rights of (migrant) Union citizens: Towards a more liberal
approach”, 15 ELJ (2009), 634–653. Dougan, “The constitutional dimension to the case law on
Union citizenship”, 31 EL Rev. (2006), 613–641. Van der Mei, “Residence and the evolving
notion of European Union citizenship: Comments on Baumbast and R v. Secretary of State for
Home Department, 17 September 2002 (Case C-413/99)”, 5 European Journal of Migration
and Law (2003), 419–433.

9. The aim being that of avoiding “unreasonable burdens” on the host Member State. See
analyses by Verschueren, “Free movement or benefit tourism: The unreasonable burden of
Brey”, 16 European Journal of Migration and Law (2014), 147–179 at 170 et seq., and Strumia
and Hughes, “A momentary blip or a step forward in revisionist free movement?: Case
C-308/14 European Commission v. United Kingdom of Great Britain and Northern Ireland (14
June 2016)”, 23 EPL (2017), 723–737, at 729. See also generally, O’Brien, “The ECJ sacrifices
EU citizenship in vain: Commission v. United Kingdom”, 54 CML Rev. (2017), 209–244.
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2. Caregivers’ residence rights derived from the child’s right to
education

A classic legal basis for Member State nationals’ rights of residence and equal
treatment in a host Member State is the cross-border worker status of Article
45 TFEU.10 The early legislative framework ensuring the free movement
rights of workers, provided that also the worker’s accompanying family
members, regardless of their nationality, would have a derived right to enter
and install themselves together with the worker in a host Member State.11 The
original concept of family member found in the Workers Regulation 1612/68,
included the cross-border worker’s spouse, and their children under 21 years
of age, or otherwise dependant (see 2.1.).12 In addition, the workers and their
family members enjoyed protection under the principle of non-discrimination
on grounds of nationality.13 The previous Article 12 of Regulation 1612/68
(now replaced by Art. 10 in Reg. 492/2011) reflected such an equal treatment
right, by guaranteeing equal access to the general educational system of a host
Member State for the children of cross-border workers (see 2.2.).14

2.1. Protecting family members’ integration in the host Member State

The legal rationale for ensuring residence and equal treatment rights for the
cross-border workers’ accompanying family members points both to
facilitating the effectiveness of free movement of workers, as well as to
ensuring that individuals who pursue that freedom are enabled to do so
successfully, by integrating in the host Member State with their family.15 Early
secondary law ensured the cross-border worker’s and family’s right to remain
after employment ceased, to protect their achieved integration in the host
Member State. In the event of the death of the worker, the residence security of
the former spouse and accompanying children was ensured, subject to certain

10. The right of residence flows directly from the Treaty economic free movement
provisions, see Case C-48/75, Royer, EU:C:1976:57, para 31; Case C-363/89, Roux v. Belgian
State, EU:C:1991:41, para 9; Case C-215/03, Oulane, EU:C:2005:95, para 17.

11. See e.g. the repealed Art. 10 of Regulation 1612/68 on freedom of movement for
workers within the Community, O.J. 1968, L 257, and the repealed Council Directive
68/360/EEC on the abolition of restrictions on movement and residence within the Community
for workers of Member States and their families, O.J. 1968, L 257.

12. Art. 10 of Regulation 1612/68. See Art. 2(c) of Directive 2004/38.
13. See the repealed Art. 11 of Regulation 1612/68.
14. Case C-413/99, Baumbast and R. See comment by Van der Mei, op. cit. supra note 8,

425.
15. See preamble to Regulation 1612/68. Case C-257/00, Givane and Others, EU:C:

2003:8, para 45. See A.G. Sharpston’s Opinion in Case C-456/12,O., EU:C:2013:837, para 46.
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conditions, under Regulation 1251/70.16 The current Directive 2004/38,
repealing and replacing most of the former secondary law instruments for free
movement of persons, has gone further than its preceding legislation, as it
contains conditions for protecting the right to remain also for family members
of economically inactive Union citizens.17

The special protection of family members’ right to remain allowed the
otherwise derived right to reside to transform into a self-standing,
independent right of residence, tied directly to the individual family member,
also if they were a TCN.18 The independence of the right to reside in a host
Member State of children and spouses of cross-border workers was already
evident in the 1985 judgment inDiatta, which held that accompanying family
members may reside separately from the economically active family member
within the host Member State.19 This protected the integration of
accompanying family members in case of a separation within the family,
though it only applied when the legal marriage bond had not (yet) been
dissolved, and if the worker spouse had not left the host Member State.20

As another turn in the development of the individualization of
accompanying family members’ rights, the cross-border worker’s child’s
right to equal access to the general education system of the host Member State,
was furthered in the 2002 judgment in Baumbast and R.21

2.2. The child’s right to reside to access education

The formal introduction of EU citizenship in primary law in 1993 took its time
to find legal forcefulness in the Court’s interpretation of free movement
rights.22 In 2002, Baumbast and R. powerfully showed how the concept of EU
citizenship, when linked to the residence and equal treatment rights associated
with cross-border workers, strengthened and individualized free movement

16. Regulation (EEC) 1251/70 of the Commission on the right of workers to remain in the
territory of a Member State after having been employed in that State, O.J. 1970, L 142.

17. Arts. 12–13 of Directive 2004/38.
18. As the Court pointed out in Case C-257/00, Givane, para 31.
19. Case C-267/83, Diatta v. Land Berlin, EU:C:1985:67.
20. Cf. Art. 13(2) of Directive 2004/38, and Case C-218/14, Singh and Others,

EU:C:2015:476. See critique by Strumia, op. cit. supra note 8.
21. Case C-413/99, Baumbast and R; see Van der Mei, op. cit. supra note 8, p. 432.
22. Case C-64/96, Land Nordrhein-Westfalen v. Uecker and Jacquet/Land

Nordrhein-Westfalen, EU:C:1997:285, para 23. See analyses by Fries and Shaw, “Citizenship of
the Union: First steps in the European Court of Justice”, 4 EPL (1998), 533–559. O’Leary,
“Putting flesh on the bones of European Union citizenship”, 24 EL Rev. (1999), 68–79.
Kostakopoulou, “Ideas, norms and European citizenship: Explaining institutional change”, 68
The Modern Law Review (2005), 233–267.
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rights.23 The judgment affirmed the continued residence security in a host
Member State of formerly economically active persons in their capacity as
Union citizens.24 It also confirmed the protection of residence rights of
children of former cross-border workers, as well as the primary caregivers of
those children, regardless of their nationality. Familiar from the free
movement of workers, this protection was well motivated by the rationale of
safeguarding accompanying family members’ integration in a host Member
State, also when the worker’s family constellation changed.25 In Baumbast
and R., the Court ruled that in order for a child to effectively enjoy the right to
access and complete its education in the host Member State under, what is
now, Article 10 of Regulation 492/2011, the child is independently guaranteed
their own right to reside under EU law.26 As has been confirmed in subsequent
case law, the child’s right to reside in this situation continues even when the
cross-border worker parent ceases to reside with the child,27 or ceases to
work,28 or even leaves the host Member State.29

To ensure the right to remain of the child of a cross-border worker, linked to
the right to access education, was not a novel move by the Court. Preceding
cases like Gaal, and Echternacht and Moritz were reasoned in a similarly
integrationist and protective way, with their broad definitions of respectively,
the “child” of a worker, and the concept of “education” in what is now Article
10 of Regulation 492/2011.30 More recent case law in the area of free
movement of workers, such as the 2016 case of Depesme, reconfirmed these
broad definitions, including stepchildren within the protected concept of
“child” of a cross-border worker.31

23. Case C-413/99, Baumbast and R.
24. Case C-413/99, Baumbast and R indicated that Union citizens and their family

members could enjoy rights of residence without strictly fulfilling the secondary law conditions
for lawful residence. See Dougan, op. cit. supra note 8, 616.

25. Case C-413/99, Baumbast and R, paras. 50, 54, 59–60. Van der Mei, op. cit. supra note
8, 425.

26. Case C-413/99, Baumbast and R. The necessity of a pendant right to reside in order to
enjoy an equal treatment right to education was already established in Raulin, concerning a
former worker seeking access to higher education as a student in a host Member State. Case
C-357/89, Raulin v. Minister van Onderwijs en Wetenschappen, EU:C:1992:87, para 34.

27. Case C-413/99, Baumbast and R., paras. 60–63.
28. Case C-310/08, Ibrahim and Secretary of State for the Home Department, EU:C:

2010:80, para 39.
29. Case C-115/15, NA, EU:C:2016:487, paras. 63–68.
30. Case C-7/94, Landesamt für Ausbildungsförderung Nordrhein-Westfalen v. Gaal,

EU:C:1995:118; Case C-389/87, Echternach and Others v. Minister van Onderwijs en
Wetenschappen, EU:C:1989:130.

31. Case C-401/15,Depesme andKerrou, EU:C:2016:955. See Jacqueson, “Any news from
Luxembourg? On student aid, frontier workers and stepchildren:Braganca Linares Verruga and
Depesme”, 55 CML Rev. (2018), 915–916.
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The more novel approach ofBaumbast and R.was for the ECJ to include the
child’s primary caregiver in the protection of residence rights in the host
Member State. Following the Court’s argument that the legal effectiveness of
the child’s right to education warrants an individual right to reside for the
child, the child must have the right to be accompanied by its primary caregiver
in the host Member State. This was motivated both by the effectiveness
argument of the right to access education of the Workers Regulation, as well
as a reference to the child’s fundamental right to protection of family life.32

The primary caregiver was here twice removed from the original cross-border
worker (who had made free movement law applicable in the first place) and
was instead linked directly to the child’s enjoyment of its rights under EU law.

2.3. The “primary caregiver”

From the protection of the child’s right to reside in a host Member State, in
order to enjoy its right to access to education under Article 10 of Regulation
492/2011, the child’s primary caregiver may derive a right to reside in the host
Member State.33 Whereas at least one of the child’s parents must be the
cross-border worker that first made the Regulation applicable to the family’s
situation, the other parent needs no personal link to free movement law. The
sole requirement in order to derive a right to reside from the child is to be the
child’s “primary carer”.34 This concept is not restricted to the person who has
the legal custody of the child, but aims to designate the person who factually
executes the daily care of the child’s needs, lying close to Directive 2004/38’s
concept of the “parent who has actual custody” in Article 12(3) (see 2.4.
below).35 Once it is established that a person is the child’s primary caregiver,
no other assessment may be required of the relationship between the child and
the caregiver, which differentiates access to education situations from the
genuine enjoyment doctrine (see section 4 below). Only once the child reaches
the age of majority is an assessment needed of the child’s particular
dependency on the caregiver, for continuing their education.36

32. Case C-413/99, Baumbast and R, paras. 72–75.
33. As affirmed in Case C-310/08, Ibrahim, and Case C-480/08, Teixeira, EU:C:2010:83,

regarding a Portuguese national parent of a child or a former worker, where the Portuguese
parent was not economically active or self-sufficient.

34. Case C-413/99, Baumbast and R, para 73. See also Case C-310/08, Ibrahim, and Case
C-480/08, Teixeira.

35. See the Court’s reasoning on Art. 12(3) Directive 2004/38 in relation to residence based
on the child’s right to education in Case C-480/08, Teixeira, paras. 68–69, and Case C-310/08,
Ibrahim, paras. 57–58. See also Jacqueson, op. cit. supra note 31, 917.

36. See Case C-529/11, Alarape and Tijani, EU:C:2013:290.
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The 2010 judgment in Teixeira, regarding a former cross-border worker
from Portugal in the United Kingdom, showed that the primary caregiver and
the former EU worker activating the applicability of the Regulation, may be
one and the same person.37 Teixeira, and its pendant case Ibrahim, which
concerned a TCN single parent of children of a former cross-border worker,
both dealt with the question whether economic self-sufficiency requirements
may be imposed for residence rights based on the child’s right to access
education.38 In both cases, the ECJ reasoned that the requirements of
self-sufficiency and comprehensive sickness insurance necessary for a Union
citizen’s lawful residence under Directive 2004/38, may not be used as a way
to condition the residence right of the child and its primary caregiver under
Article 10 of Regulation 492/2011.39 To do so would render the child’s right
to access education ineffective, and subject to stricter constraints than were in
force before the adoption of Directive 2004/38.40

Nor may the Directive’s conditions prohibiting economically inactive
Union citizens from equal access to social assistance, be applied against a
person residing based on Article 10 of the Regulation. This was clear in
Teixeira, where the caregiver Union citizen was wrongfully denied access to
social assistance benefits by national authorities, as she did not fulfil the
requirement of economic self-sufficiency as an economically inactive Union
citizen, nor did she retain her cross-border worker status.41 The judgment
showed that Union citizens having lost worker status, but failing the
self-sufficiency requirements for lawful residence, could re-establish their
residence and equal treatment rights in a host Member State through their
child, by relying on the effectiveness of the child’s right to access education.42

As the ECJ highlighted in both Ibrahim and Teixeira, the adoption of
Directive 2004/38 did not repeal or replace the right to equal treatment in
education in the host Member State of a child of an EU worker under Article
12 of Regulation 1612/68.43 Instead, this provision was repeated and replaced
in Article 10 of Regulation 492/2011, and continues to be in force.

37. Case C-480/08, Teixeira.
38. Case C-310/08, Ibrahim.
39. Case C-480/08, Teixeira, paras. 66–67; Case C-310/08, Ibrahim, paras. 53–59.
40. Case C-480/08, Teixeira, paras. 65–70. See also Case C-310/08, Ibrahim, paras. 45–50,

where the Court referred to the purpose and travaux préparatoires of Directive 2004/38 to argue
that it should not be used to limit the rights conferred to children and caregivers under, what is
now, Art. 10 Regulation 492/2011.

41. Case C-480/08, Teixeira.
42. A clear drawback to this legal basis for residence is that it cannot lead to permanent

residence status. See further infra, section 2.2.3.
43. Case C-310/08, Ibrahim, para 46; Case C-480/08, Teixeira, para 70.
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Furthermore, in both cases the ECJ referred to Article 12(3) of Directive
2004/38, which protects the right of children, also of economically inactive
Union citizens, to retain a right of residence to enjoy their right to access
education.44 The Court used this to support the finding that the primary
caregiver could not be required to fulfil conditions of economic
self-sufficiency and comprehensive sickness insurance, as their residence is
based on their function as primary caregiver of a child that already has a right
to reside. The 2015 judgment in Alimanovic has, however, put into question
this route towards ensuring both residence and equal treatment rights for a
primary caregiver to a child in education (see section 5 below).

2.4. Children of economically inactive Union citizens: Article 12(3) of
Directive 2004/38

As free movement law has gradually absorbed the concept of EU citizenship,
Directive 2004/38 protects the right to remain in a host Member State also for
children of economically inactive Union citizens, in order to enjoy their right
to access education. In addition, the “parent who has actual custody” of the
child will also have a right to remain in the host Member State where the child
is enrolled in general education.45

Despite a clear mimicking, there are some important distinctions between
the applicability of Article 10 of Regulation 492/2011 and Article 12(3) of
Directive 2004/38. The latter provision only guarantees the child’s right to
reside to complete their education in the host Member State in the event of
death or departure of their Union citizen parent. As highlighted by Elsmore
and Starup, Article 12(3) does not apply to children and their caregivers in the
case of divorce of the parents.46 Such a limiting conditioning is not applicable
to Article 10 of Regulation 492/2011, which protects children of current or
former cross-border workers, regardless of the worker’s current whereabouts
or relationship to the child and its primary caregiver. Consequently, Article
12(3) of Directive 2004/38, intended also to protect children of economically
inactive Union citizens, has a significantly narrower scope of application
compared to the protection of children of EU workers.47

44. Case C-480/08, Teixeira, paras. 68–69; Case C-310/08, Ibrahim, paras. 57–58.
45. Art. 12(3) of Directive 2004/38.
46. Elsmore and Starup, op. cit. supra note 8, 576.
47. On the substantively narrow scope of application of Art. 12(3) of Directive 2004/38 in

comparison to Art. 10 of the Workers Regulation, see Opinion in Case C-480/08, Teixeira,
EU:C:2009:642, para 52. It has been argued, however, that Art. 12(3) of Directive 2004/38
could be given a purposive, and thereby a wider interpretation, making Art. 10 of the
Regulation redundant. See Elsmore and Starup, op. cit. supra note 8, 582–583.
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2.5. Limits in time and territory

While there are no applicable requirements of economic self-sufficiency or
comprehensive sickness insurance for a child and its primary caregiver’s
residence rights under the right to access education, there are other material
constraints regarding the duration and territorial applicability of those rights.

Firstly, the right of residence can only apply to the one, specific host
Member State where the child’s cross-border worker parent enjoys or has
enjoyed a status as a cross-border worker, or otherwise lawful residence under
free movement law. A significant criterion for the applicability of the child’s
right to access education is whether the child installed itself in that host
Member State together with the cross-border worker while that person had an
active worker status.48 However, the child need not have started its education
during the time that the parent had cross-border worker status. Nor is it
necessary that the parent who is the primary caregiver had the function of
being the child’s primary caregiver at that same time.49

Secondly, a clear drawback of residence rights based on the child’s right to
education is that this may not lead towards accruing permanent residence
status in the host Member State. That status can only be achieved by residence
in accordance with the conditions for permanent residence of Article 16 in
Directive 2004/38, or the secondary legislation it repealed and replaced.50 In
Teixeira, the Court reasoned that since the child’s residence right is tied to its
enjoyment of the right to education, the right to reside expires when the child
completes its education.51

The residence right of the primary caregiver will therefore expire once the
child reaches the age of majority, unless the child “continues to need the
presence and care of that parent in order to be able to pursue and complete his
or her education”.52 This latter reasoning, on the adult child’s need for the
parent’s presence and care in order be able to effectively enjoy its right to
education, goes further than the normal function of a primary caregiver.
Appearing in 2010 in Teixeira, it can be seen as a predecessor to the reasoning
that the ECJ later adopted with regard to the special dependency that a child
must have on a TCN caregiver in order to activate residence rights under
Article 20 TFEU (see section 4 below).

In Alarape and Tijani, the ECJ clarified that when the child has completed
its education, which also includes higher education, it no longer has a

48. Case C-413/99, Baumbast and R, paras. 56–63, Case C-480/08, Teixeira, para 37.
49. As seen in Case C-480/08, Teixeira, and Case C-115/15, NA.
50. Case C-529/11, Alarape and Tijani, paras. 46–48. See also Case C-424/10, Ziolkowski

and Szeja, EU:C:2011:866.
51. Case C-480/08, Teixeira, paras. 76–87.
52. Case C-480/08, Teixeira, para 87.
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residence right based on Article 10 of Regulation 492/2011. As a
consequence, both the child and the caregiver, who might have continued to
have a residence right based on the adult child’s need for the parent’s presence
and care, need an alternative legal basis for their residence security in the host
Member State.53 If one or both are themselves Union citizens, their continued
residence rights may be achieved through Article 21 TFEU, by fulfilling the
economic conditions for lawful residence of Directive 2004/38. Conversely,
for a TCN child of a cross-border worker, with a TCN primary caregiver, the
legal residence situation becomes precarious once the child ceases to be in
education, unless they can claim residence rights on an alternative legal basis
outside free movement law.54

3. Caregivers’ residence rights derived fromArticle 21 TFEU

A child and caregiver who are accompanying family members of a moving
Union citizen might be Member State nationals themselves. They may
therefore independently rely on their free movement rights provided by
primary law, as long as they themselves fulfil the conditions for lawful
residence set out in Directive 2004/38. However, for a TCN primary caregiver
of a Union citizen child that is residing based on Article 21 TFEU, there are no
clear provisions in secondary law that grant the caregiver residence rights
(section 3.1.). Nevertheless, it is usually the caregiver who will materially
fulfil the condition of economic self-sufficiency if the Union citizen child is to
have an effective enjoyment of lawful residence under the Directive.55 This led
to the rationale of Zhu and Chen, that a primary caregiver in that situation may
derive a right to reside from the child directly under Article 21 TFEU (section
3.2.).56

3.1. The beneficiaries of residence rights under Directive 2004/38

Children, even infants, who are Union citizens, may rely directly on their
personal right to freedom of movement in Article 21 TFEU and the status of
EU citizenship to assert their residence right in a host Member State.57 Article
7(1) of Directive 2004/38 gives the economic, territorial and temporal

53. Case C-529/11, Alarape andTijani, paras. 34–48. See also the early assessment by Van
der Mei, op. cit. supra note 8, 427.

54. See e.g. Council Directive 2003/109/EC of 25 Nov. 2003 concerning the status of
third-country nationals who are long-term residents, O.J. 2004, L 16.

55. Case C-200/02, Zhu and Chen, para 45; Case C-165/14, Rendón Marín, EU:C:
2016:675, paras. 50–53.

56. Case C-200/02, Zhu and Chen.
57. As was seen in Case C-200/02, Zhu and Chen, and Case C-165/14, Rendón Marín.
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conditions for both economically active and inactive Union citizens’
enjoyment of lawful residence in a host Member State.58 If the economic
requirements of either activity or self-sufficiency are fulfilled, the lawful
residence status also triggers the ancillary right to equal treatment.59 Article
7(2) of Directive 2004/38 provides that if a Union citizen fulfils these
conditions, their accompanying family members will derive the enjoyment of
a right of residence from that Union citizen. Like the Union citizen, the
accompanying family members will be eligible for permanent residence status
in the host Member State, as long as the Union citizen continuously fulfils the
Directive’s requirements for lawful residence for at least five years.60

The free movement rights for accompanying family members may extend to
a TCN parent of a Union citizen in their capacity as a direct relative in the
ascending line. However, Article 2(d) of Directive 2004/38 specifies that such
free movement rights only extend to direct relatives in the ascending line of a
Union citizen who are dependants. That criterion of dependence has been
interpreted by the ECJ to mean that there must be a financial dependence of
the parent on the child, which already existed when the parent was residing in
his or her home State.61 Adult Union citizens with an active economic
responsibility for their parents or grandparents, may in this way establish
residence rights for their relatives in the ascending line. This legal basis for
residence rights does not fit the underage child and primary caregiver
situation, as the dependency there is directed the other way; the child depends
on the adult, to effectively enjoy its rights under Union law. For that situation,
the Court, in Zhu and Chen, instead delivered a reasoning based directly on
primary law in combination with the self-sufficiency requirement of
secondary law.62

3.2. The primary caregiver as the enabler of the child’s freedom of
movement

Zhu andChen has been discussed as a possible case of abuse of free movement
rights due to the way the cross-border element was carefully constructed by
the claimants.63 Nonetheless, the judgment established that the status of EU

58. Directive 2004/38/EC cited supra note 4.
59. Art. 24(1) of Directive 2004/38. See Case C-333/13, Dano, EU:C:2014:2358.
60. Art. 16(2) of Directive 2004/38.
61. Case C-1/05, Jia, EU:C:2007:1; Case C-423/12, Reyes, EU:C:2014:16.
62. Case C-200/02, Zhu and Chen.
63. See discussions on abuse by Kochenov and Lindeboom, “Breaking Chinese law –

Making European One: The story of Chen, or two winners, two losers, two truths” in Nicola and
Davies (Eds.), EU Law Stories (Cambridge University Press, 2017), pp. 201–223; Costello,
“Citizenship of the Union: Above abuse?” in De la Feria and Voganauer (Eds.), Prohibition of
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citizenship confers a personal right to freedom of movement, which can be
enjoyed by a Union citizen, independent of age, and regardless of where the
material resources and other necessary support for the exercise of that
freedom are provided. The infant, Catherine Zhu, had become an Irish citizen
by her birth in Northern Ireland. Catherine and her mother claimed residence
in the United Kingdom as an exercise of Catherine’s free movement rights as
a Union citizen under Article 21 TFEU, based on her Irish nationality.
However, for Catherine to have a protected right to reside, the conditions of
economic self-sufficiency in force at the time pursuant to Residence Directive
90/364 had to be fulfilled.64 The mother had sufficient economic resources to
provide for Catherine and herself, which enabled the infant to fulfil the
Directive’s requirements for enjoying a right to reside. As to the legal basis on
which the TCN mother derived a right to reside from Catherine, it was clear
that the mother could not rely on the applicable Residence Directive as a
parent in the ascending line of her young child.65 In its judgment, the ECJ
reasoned similarly to the way it had reasoned concerning the child’s right to
education in Baumbast and R. Emphasizing the interest of ensuring the
effectiveness of the right to freedom of movement of EU citizenship, the Court
established that the mother could derive a right to reside from the child’s
residence status directly from Article 21 TFEU.66 Due to the essential
economic – but also emotional and physical – dependence of Catherine on her
TCN mother, the mother must be able to derive a right to reside in order for the
child to enjoy its rights under EU law.67

The rationale of basing a right to reside of a TCN caregiver directly on
primary law, in their capacity as the necessary enabler of a Union citizen’s
enjoyment of freedom of movement, paved the way for the genuine enjoyment
doctrine that the Court would later establish in Ruiz Zambrano.68 It also
echoed the Carpenter case from 2002, where a TCN homemaker had been
able to claim a right to reside based on the free movement of services, as her

Abuse of Law: A New General Principle of EU Law?, Studies of the Oxford Institute of
European and Comparative Law (Bloomsbury Publishing, 2011), pp. 321–353, at p. 334 et seq.

64. Council Directive 90/364/EEC of 28 June 1990 on the right of residence, O.J. 1990, L
180, repealed and replaced by the economic conditions for lawful residence of Art. 7(1)(b) of
Directive 2004/38.

65. Relatives in the ascending line may only derive a right of residence if they depend on the
Union citizen, but not in the inverse situation. See Case C-200/02, Zhu and Chen, paras. 42–44.
Compare to what is now Art. 2(d) of Directive 2004/38.

66. Case C-200/02, Zhu and Chen, paras. 45–47. For an analysis of the effet utile argument
in EU citizenship law, see Adam and Van Elsuwege, “Citizenship rights and the federal balance
between the European Union and its Member States: Comment onDereci”, 37 EL Rev. (2012),
176–190, at 183.

67. Case C-200/02, Zhu and Chen, para 46.
68. Case C-34/09, Ruiz Zambrano, EU:C:2011:124.
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husband depended on her care for their home and children in order for him to
pursue his provision of cross-border services.69

It is noteworthy that, already at this stage, the jurisprudence reflected the
idea of a special kind of dependency of a child on a TCN family member, in
order for the child to effectively enjoy its rights granted under Union law. The
concept of dependency in these cases, which refer to primary law rights, is
wider (or perhaps more profound), than the “mere” financial dependency
envisaged in Article 2 of Directive 2004/38.

3.3. The bond between the child and the caregiver: The meaning of
dependency

Similar to the situation of a primary caregiver in Baumbast and R., the parent
in Zhu and Chen was given a right to reside per necessity. In both cases,
without the secured residence of the primary caregiver, the rights that the child
was ensured under EU law – whether the right to access education under the
Workers Regulation, or the right of freedom of movement as a Union citizen
under Article 21 TFEU – could not be effectively realized.

Additionally, in Zhu and Chen, the ECJ furthered the idea of the necessary
role that the primary caregiver must fulfil to enable the child’s enjoyment of
their free movement rights as a Union citizen. The Court pointed out that the
TCN primary caregiver relying on Article 21 TFEU to reside together with a
Union citizen who is a minor, must fulfil a particular role of both financial and
emotional dependence for the child, in order to derive a residence right.

As to the financial dependency, the economic self-sufficiency requirement
of Article 7(1)(b) of Directive 2004/38 applies to residence stemming from
Article 21 TFEU. Unlike the case of the child’s right to education, lawful
residence under Article 21 TFEU cannot be established for either the child or
its caregiver, unless the Directive’s economic requirements for the child’s
right to reside are first fulfilled. The Court made this clear in 2013, in Alokpa,
where a TCN mother residing in a host Member State with her Union citizen
children could not rely onArticle 21 TFEU to establish lawful residence as she
and her children were not economically self-sufficient.70 For this reason,
relying directly on Article 21 TFEU as a legal basis to achieve a residence
right derived from their children is not relevant to caregivers who are Union
citizens themselves. Article 21 TFEU cannot be used by adult Union citizens

69. Case C-60/00, Carpenter, EU:C:2002:434. See generally Tryfonidou, op. cit. supra
note 8.

70. Case C-86/12, Alokpa and Moudoulou, EU:C:2013:645.
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with children to circumvent the economic requirements for lawful residence in
Article 7(1) of Directive 2004/38.

On the face of it, this requirement of economic self-sufficiency seems
singular to the Article 21 TFEU situation, and irrelevant to the “right to
education” situation. A TCN parent deriving a residence right from a child’s
right to education is not required to fulfil requirements of self-sufficiency.
However, in such a situation the child’s residence right has originated from a
cross-border worker under Article 45 TFEU, who made the Workers
Regulation applicable in the first place. Therefore, none of these two legal
routes to derived residence rights for caregivers is completely detached from
economic criteria, although only the Article 21 TFEU situation requires
continuous economic self-sufficiency of the child and its primary caregiver.

Regarding the emotional dependency for children who are minors, the right
to education cases simply designate the primary caregiver as the person to
accompany the child in the host Member State. A more particular bond of
dependency is necessary only once the child has reached the age of majority.
In Alarape and Tijani, concerning a child above the age of 21 but who
continued to benefit from the right to education by pursuing university
studies, the Court held that a genuine need for the TCN parent’s presence and
care is required for a continued residence right derived from the adult child’s
right to education.71

By contrast, in Zhu and Chen the Court reasoned on a particular
relationship of dependency between the infant Union citizen and her mother,
implicitly adding more criteria to the relationship than the caregiving itself. In
that judgment, the Court stated, in paragraph 13, that the order for reference
had made it clear that Catherine “ . . . is dependent both emotionally and
financially on her mother, that her mother is her primary carer . . . .” This
implies that it is not just the economic conditions and caregiving that have to
be fulfilled, but also a requirement of a special kind of emotional dependence,
making that specific caregiver indispensable for the child’s well-being in the
host Member State. The Court may have sought in this way to delimit the
personal scope of who could derive a residence right from a child under
Article 21 TFEU, but if that was the intention it was only implicitly achieved
in Zhu and Chen.

However, this particular bond of dependency, emphasizing a special
emotional dimension to the function of the primary caregiver, and which goes
further than the financial dependence of family members envisaged in Article
2 of Directive 2004/38, has become part of the explicit criteria for
applicability of the genuine enjoyment doctrine of Article 20 TFEU.

71. Case C-529/11, Alarape and Tijani, paras. 28–31.
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4. Caregivers’ residence rights derived from the genuine enjoyment
doctrine

The third legal basis for caregivers’ derived residence rights from children
under free movement law is the genuine enjoyment doctrine of Article 20
TFEU. In its first years of development, this doctrine which emerged through
the 2011 judgment Ruiz Zambrano, was considered to have a restrictive
application. In recent case law, however, it appears to be gaining in material
importance and applicability.72 The notable difference from Article 21 TFEU
lies in the way Article 20 TFEU may be activated in purely internal situations,
overriding the otherwise necessary cross-border element of free movement
law. In its stead, the requirement has arisen of a relationship between the Union
citizen and the TCN which must be of one-sided dependency (section 4.1.).
The required relationship between the child and its caregiver is, in the genuine
enjoyment doctrine, more than “mere” primary caregiving, and financial and
emotional dependence. The bond between the child and its caregiver must be
“such a relationship of dependency that the child would be compelled to leave
the territory of the European Union if a right of residence were refused to that
third-country national” (see section 4.2.).73 While judgments like
Chavez-Vilchez andK.A. have further defined the dependency requirement for
the personal scope of residence based on Article 20 TFEU, cases like NA and
Rendón Marín have signalled a possible extension of the territorial scope of
the same (section 4.3.).

4.1. Replacing the cross-border element with “dependency”

Article 20 TFEU lays down the status of EU citizenship and its Treaty-based
rights.74 Under the so-called genuine enjoyment doctrine, the right to reside
for a child who itself holds EU citizenship, and their primary caregiver, may
be derived directly from this provision. It may be applicable in cases where
there is no cross-border movement to activate Article 21 TFEU, but where a
Union citizen has a relationship of such strong dependence on a TCN family
member that the deportation of the TCN would compel also the Union citizen
to leave the EU.75 This was the situation in Ruiz Zambrano, concerning a
family consisting of two Colombian national parents, and their two minor

72. Case C-82/16, K.A.; Case C-133/15, Chavez-Vilchez. See analyses by Van Eijken and
Phoa, op. cit. supra note 7, and Kroeze, “The substance of rights: New pieces of the Ruiz
Zambrano puzzle”, 44 EL Rev. (2019), 238–256.

73. Case C-133/15, Chavez-Vilchez, para 71.
74. A line of case law first established in Case C-34/09, Ruiz Zambrano.
75. As recently confirmed in Case C-304/14, CS, EU:C:2016:674; Case C-165/14, Rendón

Marín, and Case C-133/15, Chavez-Vilchez.
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children who had acquired Belgian nationality, and thus EU citizenship, at
birth.76 The case dealt with the family’s residence rights in Belgium, and there
was no actual situation of freedom of movement. On the face of it, a purely
internal situation, and therefore a matter for Belgian immigration law; but, the
Court nevertheless found that Article 20 TFEU applied. As the children would
be compelled to leave the EU together with their TCN parents in case of
deportation, the measure to deny the parents residence rights in Belgium
would consequently deprive the children of the genuine enjoyment of the
substance of the rights that their EU citizenship status conferred upon them.77

In Ruiz Zambrano, the Court did not describe the TCN parents in terms of
“primary caregivers”. Instead, the judgment refers to the dependence that a
Union citizen child may have upon its TCN parent, without giving any further
explicit definitions.78 The decisive factor in Ruiz Zambrano was whether that
dependency could foreseeably have the consequence of forcing the children to
leave the European Union with their parents, if the latter were not granted
residence rights. To deny the parents residence rights in such a situation would
then be contrary to EU law, since the children’s forced departure from the EU
would result in the loss of opportunity to enjoy their rights as Union citizens.
Extending that reasoning, the Court found that the TCN parents could claim a
derived right of residence, and a work permit, from their Union citizen
children directly from Article 20 TFEU. The motivation was that these rights
and permits were necessary if the parents were to enable their dependant
children’s continued residence within the European Union; and thereby, their
preserved access to their EU citizenship rights.79

Ruiz Zambrano first seemed like a revolution in EU law. Even without a
factual exercise of freedom of movement, the interest of ensuring the effet utile
of EU citizenship may apply when reviewing a Member State measure.80 The
doctrine made it possible to “save” the residence rights of a TCN caregiver in
situations where free movement law could not apply, but where a Union
citizen’s access to EU citizenship rights risked being negated.81 The ensuing
case law has, however, carved out the doctrine’s limited applicability by
furthering the important criterion of the Union citizen’s dependency upon the

76. Case C-34/09, Ruiz Zambrano.
77. Ibid., paras. 42–44.
78. Ibid., paras. 36–45.
79. Ibid., para 45.
80. Adam and Van Elsuwege, op. cit. supra note 66, 183.
81. Case C-133/15,Chavez-Vilchez, paras. 62–64. Neuvonen, “EU citizenship and its ‘very

specific’ essence: Rendón Marín and CS”, 54 CML Rev. (2017), 1201–1220, at 1214.
Reynolds, “Exploring the ‘intrinsic connection’ between free movement and the genuine
enjoyment test: Reflections on EU citizenship after Iida”, 39 EL Rev. (2013), 376–392, at 378.
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TCN family member.82 This has kept the personal scope narrow, by referring
predominately to the dependency of an underage child on its TCN primary
caregiver.

4.2. The personal scope of the genuine enjoyment doctrine

Ruiz Zambrano, which established the genuine enjoyment doctrine as a basis
for caregivers’ derived residence rights, and the subsequent cases of
McCarthy and Dereci were extensively analysed at the time they were
delivered.83 Dereci clarified that Article 20 TFEU is not applicable to a
situation where it would be “desirable” to have a specificTCN family member
residing with them, but where it is possible for the Union citizen to stay in the
EU without that person.84 To activate Article 20 TFEU, and in turn the right to
respect for private and family life of Article 7 in the Charter, the Union citizen
must in fact be unable to live and enjoy their EU citizenship rights in the
Union, unless the TCN family member is given a right to reside with them.85

Typically, this will be the case for Union citizens who are children with a
naturally strong dependency on their TCN primary caregiver.86 Whereas in
Ruiz Zambrano the Court did not distinguish between the two parents in the
family, presumably because the two were regarded as one unit on which the
children depended, the judgment in Iida showed that the genuine enjoyment
doctrine clearly distinguishes situations where caregivers are divorced and the
child resides with only one of them.87

82. Case C-34/09, Ruiz Zambrano. Dautricourt and Thomas, “Reverse discrimination and
free movement of persons under Community law: All for Ulysses, nothing for Penelope?”, 34
EL Rev. (2009), 433–454. This had first been reasoned in Case C-135/08, Rottmann,
EU:C:2010:104, regarding the issue of citizenship deprivation. On the point that a risk of total
deprivation is the benchmark for the doctrine to apply, see Lenaerts, “‘Civis Europaeus Sum’:
From the cross-border link to the status of citizen of the Union” in Cardonnel, Rosas and Wahl
(Eds.), Constitutionalising the EU Judicial System: Essays in Honour of Pernilla Lindh (Hart
Publishing, 2012), pp. 213–232.

83. Case C-34/09, Ruiz Zambrano; Case C-434/09, McCarthy, EU:C:2011:277, and Case
C-256/11, Dereci and Others, EU:C:2011:734. See among others, Hailbronner and Thym,
“Case C-34/09, Gerardo Ruiz Zambrano v. Office National de l’emploi (ONEm), Judgment of
the Court of Justice (Grand Chamber) of 8 March 2011”, 48 CML Rev. (2011), 1253–1270; Van
Eijken and De Vries, “A new route into the promised land? Being a European citizen after Ruiz
Zambrano”, 36 EL Rev. (2011), 704–721; Nic Shuibhne, op. cit. supra note 7; Adam and Van
Elsuwege, op. cit. supra note 66.

84. Case C-256/11, Dereci, para 68.
85. Case C-256/11, Dereci, paras. 70–74; Case C-165/14, Rendón Marín, para 87.
86. As in Case C-165/14, Rendón Marín; Case C-304/14, CS; Case C-133/15,

Chavez-Vilchez.
87. Case C-40/11, Iida, EU:C:2012:691.
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Iida concerned a Union citizen child, who lived full-time with one of its
parents in a host Member State. The other parent, a TCN, residing in another
Member State, sought in vain to maintain a right to reside in this second
Member State based on Article 20 TFEU. The ECJ’s assessment was that
since the child was already enjoying its right to freedom of movement together
with its Union citizen parent, the child’s dependency on its TCN parent for the
enjoyment of its EU citizenship rights could not be so significant as to compel
it to leave the Union if that parent was deported.88 Furthermore, in neither
Dereci nor Iida, did the ECJ find the Charter and an EU law-based
fundamental rights review to be applicable; the reasoning was that as Article
20 TFEU was not activated in these cases, the Member States were not
implementing EU law.89

The 2017 judgment inChavez-Vilchez, made it even clearer that the genuine
enjoyment doctrine does not rest as much on the primary caregiver criterion –
a function that may be fulfilled by either of the parents – as much as the
criterion of a special one-directed dependency between a child and a TCN
parent.90 Following the Court’s reasoning in Dereci and Iida, one would have
thought that only if such a dependency is found to compel the Union citizen to
leave the Union would a fundamental rights review under the Charter be
activated. However, in Chavez-Vilchez the Court instead articulated that the
child’s right to respect for private and family life, and the child’s best interest,
protected respectively in Article 7 and Article 24(2) of the Charter, must play
a part in the national court’s assessment of the child’s dependency on the TCN
caregiver.91 That fundamental rights are essential to the assessment of
dependency was repeated in 2018, inK.A.92 This implies thatArticle 20TFEU,
and the “core rights” envisaged by the genuine enjoyment doctrine include a
child’s enjoyment of (some) fundamental rights, as protected under EU law.
Chavez-Vilchez is in many ways important for understanding the material

content of the bond of dependency that must exist between a Union citizen
child and their TCN primary caregiver for the latter to derive a right of
residence under Article 20 TFEU. The Court held that such a dependency may
prevail even in cases where there is another caregiver capable of taking
responsibility of the child, who is a Union citizen, provided that the child’s
dependency on the particular TCN caregiver is so strong that it would be

88. Case C-40/11, Iida, paras. 73–77. See generally Reynolds, op. cit. supra note 81.
89. Case C-256/11, Dereci, paras. 70–74; Case C-40/11, Iida, paras. 78–81.
90. Case C-133/15, Chavez-Vilchez.
91. Ibid., para 70.
92. Case C-82/16, K.A., para 71.
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compelled to leave the Union if the TCN could not enjoy a right to reside
there.93 This shows that it is not the caregiving in itself that matters, but the
special link that a child’s dependency creates to that specific parent.
Separating the act of caregiving from the more essential criterion of
dependency this way, repeats the implicit hint from Ruiz Zambrano that the
genuine enjoyment doctrine might generate residence rights for two
caregivers of a Union citizen child, if a forced departure of either one of the
parents would compel the family to leave the Union. Explicitly, however, as
remarked by van Eijken and Phoa, the genuine enjoyment doctrine seems to
presuppose a binary situation, where only one parent at a time can act as the
primary caregiver, and the other cannot.94 This issue will surely require further
clarification in coming case law.

The emphasis on one-sided dependency means that adult family members,
such as spouses, as inMcCarthy, are generally not perceived to depend on one
another in a way that qualifies for Article 20 TFEU residence.95 The case law
has not yet demonstrated a concrete situation where two adult family members
– one a Union citizen and the other a TCN – secured residence under this
doctrine. Circumstantially, there is nothing which implies that the genuine
enjoyment doctrine could not recognize other family relationships too, and the
Court has provided the applicable criteria.96 It seems from K.A. that the
dependency criterion, entailing application of the genuine enjoyment
doctrine, may be found in other family relationships than a minor child and a
primary caregiver, for instance the relationship of an adult Union citizen child
on a TCN parent. Where the Union citizen is an adult, the criterion was
pronounced as being:

“a relationship of dependency, capable of justifying the grant, to the
third-country national concerned, of a derived right of residence under
Article 20 TFEU, is conceivable only in exceptional cases, where, in the
light of all the relevant circumstances, any form of separation of the
individual concerned from the member of his family on whom he is
dependent is not possible”.97

The Court confirmed the limited applicability of the dependency threshold by
finding that none of the factual relationships between adult family members in
K.A. qualified for protection under Article 20 TFEU.

93. Case C-133/15,Chavez-Vilchez, paras. 69–71. See also Case C-165/14, RendónMarín,
and Case C-304/14, CS.

94. Van Eijken and Phoa, op. cit. supra note 7, 964.
95. Case C-434/09,McCarthy, paras. 49–50.
96. Davies, op. cit. supra note 8, p. 486.
97. Case C-82/16, K.A., para 76. Emphasis added.
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4.3. Is the territorial scope of Article 20 TFEU opening up?

The carving out of the personal scope of derived residence rights under
Article 20 TFEU hinges on the provision’s material and territorial scope.
Whereas Ruiz Zambrano revolutionized the concept of “purely internal
situations”, making EU citizenship applicable in a situation where EU free
movement law would lack a cross-border requirement, recent case law has
indicated that derived residence rights for primary caregivers based on Article
20 TFEU might be enforceable in both a host and home Member State of the
Union citizen.98

The 2016 case of NA concerned a right to reside in a host Member State for
two Union citizen children and their TCN mother. The Court considered the
various legal routes to ensure the family’s right to remain after the Union
citizen father’s departure from the host Member State. The Court first
reviewed the situation under the conditions for residence security of
accompanying TCN spouses in Article 13(2)(c) of Directive 2004/38, but
found that the conditions were not fulfilled, as the adult Union citizen in
question had left the host Member State before divorce proceedings. It then
reviewed the residence rights of the mother and children under the right to
education for children of former workers, and found that legal route to be
applicable. The Court did not end its reasoning here, as the referring national
court had also asked about the applicability of Articles 21 and 20 TFEU. The
Court pointed out that residence rights based on Article 20 TFEU may only
apply if there is no other EU legal basis for residence.99 This clarified the
subsidiary nature of Article 20 TFEU, applicable only as a last resort when no
other legal routes of EU law can secure residence.100 Additionally, this implied
that Article 20 TFEU may take effect in situations where free movement law is
in fact applicable; where there is a cross-border element, but where the
conditions for a right of residence cannot be fulfilled. Arguably, this was a
novel take on the genuine enjoyment doctrine compared to the Court’s earlier
reasoning in Alokpa, which had indicated that derived residence based on
Article 20 TFEU could only apply in a Union citizen’s homeMember State.101

If the caregiver does not fulfil the economic conditions for the child’s right of
residence under Directive 2004/38, the message of Alokpawas that there is an
expectation that the family unit returns to the Union citizen child’s home

98. Case C-115/15, NA, and Case C-165/14, Rendón Marín.
99. Case C-115/15, NA, paras. 72–74.
100. See also Van Eijken and Phoa, op. cit. supra note 7, 967.
101. Case C-86/12,Alokpa andMoudoulou, paras. 32–36. See also Case C-87/12, Ymeraga

and Ymeraga-Tafarshiku, EU:C:2013:291, paras. 36–45. However, Case C-40/11, Iida, had
opened up the possibility of application of Art. 20 TFEU also in cases where the Union citizen
resides in a host Member State; see the judgment, paras. 71–76.
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Member State, where the child will have an unconditional right to reside.102

As a next step, the TCN caregiver may rely on Article 20 TFEU and the child’s
dependency, to derive a right to reside with the child there.103 In contrast, inNA
the Court appeared more flexible as to “where” Article 20 TFEU may take
effect, by focusing on the order of priority for relying either on free movement
rights, or on the genuine enjoyment doctrine, but not stressing the fact that the
Union citizen children in the case were residing in a hostMember State.

A few months after NA, the judgment came in Rendón Marín which also
signalled that in the interest of protecting the effectiveness of EU citizenship
for two minor children, a Member State that is the homeMember State for one
child, and host Member State for another, may be obliged under Article 20
TFEU to protect the residence rights in its territory of them both, and the TCN
caregiver they depend on.104

Rendón Marín, concerned a Colombian national who was the sole and
primary caregiver of a Polish national child and a Spanish national child,
residing with the children in Spain. The father’s residence rights might, in
relation to the Polish national child, be derived from Article 21 TFEU and
Directive 2004/38. The Spanish child had never made use of freedom of
movement, but might activate Article 20 TFEU in the case. Here, the Court
again highlighted the subsidiary nature of Article 20 TFEU, reasoning that
residence rights for both Union citizens and their TCN family members
should primarily be protected based on the exercise of a fundamental freedom
and fulfilment of the conditions of Directive 2004/38.105 Nevertheless,Article
20 TFEU seemed to apply as a last resort for residence rights in Spain in
relation to both the Polish child – if the conditions for residence in Article 7(1)
Directive 2004/38 were not fulfilled – and “in any event” in relation to the
Spanish child, residing in its home Member State.106 However, later in the
judgment, the ECJ somewhat contradicted itself on this point, by emphasizing
the exceptional applicability ofArticle 20 TFEU to situations where the Union
citizen concerned has “not made use of his freedom of movement”, which,
arguably, the Polish child in the case had done.107

Nevertheless, the Court took a more lenient approach in Rendón Marín
compared to its strict reasoning in Alokpa, as it acknowledged that the TCN
primary caregiver had several practical hindrances to relocating to Poland to

102. Case C-86/12, Alokpa and Moudoulou, paras. 31–36.
103. Ibid. See also Case C-165/14, Rendón Marín, paras. 78–79.
104. Case C-165/14, Rendón Marín, paras. 74–80. On the effectiveness argument, see also

Case C-304/14, CS, para 29.
105. Case C-165/14, Rendón Marín, para 68.
106. Ibid., para 68.
107. Ibid., para 74.
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claim a right of residence there based on the Polish child’s status under Article
20 TFEU.108 Therefore, the host Member State, which was Spain, might be the
only place within the Union where life for both the children and their primary
caregiver was in practice possible, so that the children would not be forced to
leave the Union with him, and thereby be deprived of the effective enjoyment
of the status of EU citizenship.109 This consideration had to be weighed
against Spain’s interest in deporting the TCN primary caregiver, due to his
criminal record.110

Interestingly, the provisions regarding expulsion in Directive 2004/38 were
applied by analogy by the Court in reviewing the father’s derived residence
rights based on Article 20 TFEU.111 Although the requirements of
self-sufficiency cannot be imposed on applicants who reside based on the
genuine enjoyment doctrine, a coupling of the Directive’s conditions for
expulsion with instances of Article 20 TFEU took place.112

The legal relationship between residence rights based on the fundamental
freedoms and the conditions of Directive 2004/38, and Article 20 TFEU, was
articulated in NA and Rendón Marín. Article 20 TFEU has the character of lex
generalis, while Article 21 TFEU, and the conditions of Directive 2004/38 are
the lex specialis, which apply with priority.113 This is, however, problematic,
considering that a scenario that triggers Article 20 TFEU is more
advantageous, as the genuine enjoyment doctrine may apply to secure
residence for a Union citizen and TCN caregiver regardless of the family’s
link to the economic freedoms, or their financial self-sufficiency. If Article 20
TFEU applies, it effaces any economic conditions for the Union citizen’s and
caregiver’s lawful residence. Furthermore, in material scope,Article 20TFEU
probably targets a wider range of EU citizenshiop rights than “just” the child’s
right to reside under Article 21 TFEU, or the right to access education,
protected byArticle 10 of Regulation 492/2011, and Article 12(3) of Directive
2004/38. On the other hand, residence based on the right to education has a
wider personal scope than Article 20 TFEU, as it may also protect TCN
children and their caregivers.

There is therefore a tension in free movement law between these various
legal bases for caregivers’ derived residence rights from children, which
cannot be understood solely through the dichotomy of lex generalis and lex
specialis. Rather, it reflects an area of law riddled with conflicting aims, where

108. Ibid., paras. 78–79.
109. Ibid., paras. 77–78.
110. Ibid., para 87.
111. Ibid., paras. 57–60, and paras. 82–86.
112. Kroeze, op. cit. supra note 72, 248.
113. Ibid., 240–241.
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personal, material, and territorial factors must be thoroughly teased out in
each individual case.

5. An evolving jurisprudence with conflicting aims

The genuine enjoyment doctrine is evolving into a well-established legal basis
for TCN caregivers’ derived residence rights from children under EU law.
Nevertheless, several issues remain unclear, such as: the material content of
the “substance of rights” that it seeks to protect; whether it may, explicitly,
include more than one TCN family member to benefit from the “dependency”
assessment; and the conditions for its sustained duration.114 These questions
may well be answered in future case law, allowing the genuine enjoyment
doctrine to gain more material clarity and thereby legal certainty and
foreseeability. If so, Article 20 TFEU might, to some degree, overtake the
relevance of the residence protection offered by the child’s right to access
education in Regulation 492/2011 and Directive 2004/38 (section 5.1.).

A more pressing issue in need of clarification is how to reconcile the
interest of protecting the Union citizen child’s rights under Article 20 TFEU,
and the child’s right to access education, with the Court’s case law on the
limits to economically inactive Union citizens’ free movement rights.115 This
conflict was clear already in Alimanovic (section 5.2.), but has become even
more relevant as Article 20 TFEU is possibly gaining in territorial
applicability also to a Union citizen child’s hostMember State.116 As will be
argued below, while the genuine enjoyment doctrine in some situations might
overtake the relevance of claiming residence derived from a child’s right to
education, or right to enjoy its own free movement rights of residence, it is
increasingly difficult to reconcile Article 20 TFEU with the self-sufficiency
requirement applicable to adult Union citizens under Article 21 TFEU
(section 5.3.).

5.1. The genuine enjoyment doctrine vs. the child’s right to access
education

There are important commonalities between caregivers’ derived residence
rights based on, respectively, the genuine enjoyment doctrine and the child’s
right to access education. They both put the protection of the child’s rights

114. See i.e. Neuvonen, op. cit. supra note 81. Kochenov, “The right to have what rights?
EU citizenship in need of clarification”, 19 ELJ (2013), 502–516.

115. Van Eijken and Phoa, op. cit. supra note 7, 969.
116. Case C-165/14, Rendón Marín.
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under EU law front and centre, and they both extend a right to reside to a
caregiver out of necessity for the effectiveness of the child’s enjoyment of
rights.117 Notably, neither of them recognize requirements of economic
self-sufficiency, as such conditioning would render the interest they aim to
protect ineffective and subject to a volatile protection.118

However, residence based on the child’s right to access education has older
roots in EU law, originating in the legal framework for cross-border workers,
and the protection of their accompanying family members. The case law since
Baumbast and R, has defined its scope of application, and made its limitations
explicit. It does not require a further assessment of the child’s relationship of
dependency in a parent, as it focuses its personal scope on one, sole, primary
caregiver. That person may be the same as the cross-border worker who
originally installed himself or herself together with the child in the host
Member State.119 The requirement of particular dependency only takes effect
after the child has reached the age of majority. The Court’s case law has thus
provided answers to the conditions for the continuity of the primary
caregiver’s right to reside beyond the child reaching the age of majority, as
well as a clear end date for how long a legal residence right may be based on
the child’s right to education.120

It is not far-fetched to project that asArticle 20 TFEU evolves in the Court’s
case law, its material meaning and scope might adopt similar conditions and
timeframes to those already developed in the area of the child’s right to
education.121 A core issue is then whether the “substance of rights” that Union
citizen children are guaranteed under the genuine enjoyment doctrine includes
a right to access and pursue general education as such, without the necessity of
a link to a cross-border worker. This could overtake the relevance of the right
to education as a basis for derived residence in some cases, although the ECJ
has so far treated Article 20 TFEU as a lex generalis for residence rights under
free movement law.122 According to the reasoning in NA, the possibility of
residence based on Article 10 of Regulation 492/2011 should overtake the
relevance of residence based on Article 20 TFEU, yet the latter appears more

117. On a similar point regarding Case C-60/00, Carpenter, see Iglesias Sánchez,
“Fundamental rights and citizenship of the Union at a crossroads: A promising alliance or a
dangerous liaison?”, 20 ELJ (2014), 469–470.

118. See Case C-310/08, Ibrahim; Case C-480/08, Teixeira; and Case C-133/15,
Chavez-Vilchez.

119. Case C-480/08, Teixeira.
120. Case C-529/11, Alarape and Tijani.
121. For an analysis concluding that the conditions for Art. 20 TFEU are in the hands of the

Court rather than the EU legislature, see also Kroeze, op. cit. supra note 72, 247.
122. See Case C-115/15, NA; van Eijken and Phoa, op. cit. supra note 7, 967.
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generous in territorial and material scope.123 As was clarified in K.A., the
genuine enjoyment doctrine is materially applicable to review any legal
measures concerning the residence rights of a TCN family member of a Union
citizen.124 For Article 20 TFEU to apply, there is no need for the child to have
a parental link to a cross-border worker. By contrast, residence under Article
10 of Regulation 492/2011 can only apply to one single host Member State, to
which the child’s EU worker parent has in practice exercised the free
movement of workers, and where the child has commenced education.
Further, Article 20 TFEU does not require the child either to be enrolled in an
educational establishment in the host Member State, or de facto to be pursuing
any of its EU citizenship rights granted under Union law.125 As Neuvonen has
pointed out, the dependency test is not whether the TCN caregiver is needed to
ensure the child’s substantive enjoyment of its EU citizenship rights, but
rather that the caregiver’s presence in the Union is needed so as not to deprive
the child of its formal access to those rights.126 Additionally, Chavez-Vilchez
and K.A. have made clear that the protection of the child’s right to respect for
private and family life, and the child’s best interest under respectively Article
7 and Article 24(2) of the Charter form part of assessing their dependency on
the individual primary caregiver.127

Article 20 TFEU can therefore apply to infants and other children too
young to be enrolled in school, and may continue into adulthood following the
Court’s definition of dependency between adults in K.A.128 The genuine
enjoyment doctrine is therefore materially wider with regard to rights and
duration, than the child’s need to be accompanied by its primary caregiver for
the specific, and substantive, enjoyment of the right to access education.129

On the other hand, a clear line of demarcation subsists in the personal scope
between residence derived from the right to access education and Article 20
TFEU. The right to access education also covers TCN children, with TCN
primary caregivers,130 whereas Article 20 TFEU only protects children with
Member State nationality. The latter may only apply, and confer residence
rights on a caregiver, if the child concerned is a Union citizen.131 The child’s

123. Case C-115/15, NA, para 74.
124. Case C-82/16, K.A.
125. As was the case in Case C-200/02, Zhu and Chen.
126. Neuvonen, op. cit. supra note 81, 1214.
127. Case C-133/15, Chavez-Vilchez, para 70; Case C-82/16, K.A., para 71.
128. Case C-82/16, K.A., para 65.
129. Whereas the genuine enjoyment doctrine is concerned with deprivation of a potential

use of rights. See generally Reynolds, op. cit. supra note 81, and Neuvonen, op. cit. supra note
81.

130. As was the case in Case C-310/08, Ibrahim.
131. On the conditions for applicability of residence rights under Art. 20 TFEU, see

Neuvonen, op. cit. supra note 81, 1209.
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right to education, stemming from Article 10 of Regulation 492/2011, and
with limited applicability in Article 12(3) of Directive 2004/38, therefore
remains an important legal basis to rely on when a case concerns a child and
caregiver who are both TCNs. Furthermore, Article 20 TFEU, as a basis for
residence security in a host Member State, is not available to primary
caregivers who are themselves Union citizens.132 This is reasonable, as a
Union citizen caregiver will not be at risk of deportation from the Union as a
whole, which is a core element of the genuine enjoyment doctrine.133 As the
case law stands, an adult Union citizen may not claim that they and their TCN
family members should have a right to reside in a particular hostMember State
based onArticle 20 TFEU, butRendónMarín implies that this may be the case
for a Union citizen child, whose TCN parent would in practice be unable to
install themselves in the child’s home Member State.134 If Article 20 TFEU
gains territorial applicability this way, it may evolve so as also to overtake the
relevance of the Zhu and Chen situation under Article 21 TFEU.

By contrast, in Article 21 TFEU situations where the primary caregiver is
an adult Union citizen, the subject of the case has tended to be the adult and not
the child.135 In cases like Ziolkowski and Szeja and Alimanovic, the adults in
the family were assessed under Directive 2004/38, but the children’s legal
standing was not reviewed under Article 20 TFEU, nor under the child’s right
to education.136 Of course, a host Member State’s rejection of the residence
claim of a family consisting only of Union citizens, would normally not force
the family to leave the Union either, or otherwise formally deprive the children
of access to the genuine enjoyment of their EU citizenship rights.137

Nonetheless, there is no reason for not assessing the children’s own legal
standing under EU law. Otherwise, the cross-border worker who loses worker
status and becomes an economically inactive Union citizen in a host Member
State, risks having their residence rights in a host Member State assessed only
under the conditions in Directive 2004/38, regardless of whether they have
dependent children. This was the message in Alimanovic.

132. See Case C-424/10, Ziolkowski and Szeja. That TCN family member constellations
may in some ways be better protected under EU law than families consisting of only Union
citizens has been criticized by Łazowski, “Children of a lesser law: Comment onZiolkowski and
Szeja”, 38 EL Rev. (2013), 404–418.

133. Although a Union citizen may be extradited from the Union. See Case C-182/15,
Petruhhin, EU:C:2016:630; and Case C-191/16, Pisciotti, EU:C:2018:222.

134. Case C-165/14, Rendón Marín, para 79.
135. See generally Łazowski, op. cit. supra note 132.
136. Case C-424/10, Ziolkowski and Szeja; Case C-67/14, Alimanovic, EU:C:2015:597.
137. On the issue that Art. 20 TFEU does not give a substantive, positive right to the

genuine enjoyment of EU citizenship rights, see analyses by Łazowski, op. cit. supra note 132,
and Neuvonen, op. cit. supra note 81.
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5.2. Economic self-sufficiency requirements vs. children’s enjoyment of
rights

Alimanovic concerned a family of Union citizens of Swedish nationality,
consisting of one adult and three children, residing in the host Member State
Germany. The single parent of the family, the mother Nazifa, had enjoyed
worker status in Germany, but had subsequently lost it. She was not
economically self-sufficient; therefore she and her children were not able to
reside based on the provisions of Articles 7(1)(b) and 7(2) of Directive
2004/38. Still, she had status as a jobseeker which allowed her and her family
members to retain a right to reside in Germany under Article 14(4)(b) of the
Directive. While residing on that legal basis, the Court concluded that she had
limited equal treatment rights concerning access to social assistance-like
benefits based on the strict wording of Article 24(2) in Directive 2004/38.138

As the family failed to fulfil the economic criteria for lawful residence under
Article 7(1) of the Directive, they could be denied access to the claimed cash
benefit.

The result of the Court’s logic was that, given the Directive’s purpose of
safeguarding against individuals becoming an unreasonable burden on a host
Member State’s social assistance system, it was in keeping with the status of
EU citizenship and free movement law to maintain a clear distinction between
lawful residence and a right to equal treatment with regard to social
assistance.139 This strict interpretation of what equal treatment rights an
economically inactive Union citizen may have, based on the wording of
Directive 2004/38, was in line with the reasoning in the 2008 judgment in
Förster. That case was considered a turning point in EU citizenship case law:
the Court put the specified conditions for equal treatment rights in secondary
law above a primary law-based application of the status of EU citizenship and
the right to equal treatment of Article 18 TFEU.140 To read the Alimanovic
family’s situation in a similarly strict way was therefore not entirely
surprising, and it followed a path the Court had taken in 2013 and 2014
respectively, in Brey and Dano; it capped equal treatment regarding social
assistance-like benefits in a host Member State for economically inactive

138. Case C-67/14, Alimanovic, paras. 54–58.
139. Case C-67/14, Alimanovic, paras. 59–63. This reasoning by the Court, to safeguard

against inactive Union citizens as unreasonable burdens, was initiated in Case C-140/12, Brey,
EU:C:2013:565; see Verschueren, op. cit. supra note 9, 170 et seq.

140. Iliopoulou-Penot, “Deconstructing the former edifice of Union citizenship? The
Alimanovic judgment”, 53 CML Rev. (2016), at 1016 and 1024. See also critique of Case
C-158/07, Förster in this regard by Van der Mei, “Union citizenship and the legality of
durational residence requirements for entitlement to student financial aid”, 16 MJ (2009),
477–496.
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Union citizens, and their family members. What was striking in Alimanovic,
was the judgment’s side-stepping of the young children in the family.141

Under Article 10 of Regulation 492/2011, and following the precedent of
Teixeira, the two youngest children of the family, aged 13 and 14 at the time of
the original application, might be treated as children of a former cross-border
worker. Their right to access education, with its necessary pendant right of
residence, might then flow from that status. In turn, their mother Nazifa could
have derived her lawful residence status from the children. As in Teixeira, the
parent Union citizen could then have enjoyed equal treatment rights also with
regard to the sought social assistance.142 Instead, the Court focused on the
limits to jobseekers’ equal treatment rights contained in Article 24(2)
Directive 2004/38, placing the entire family in a situation where they retained
lawful residence, but had no equal treatment rights to help them maintain a
minimum subsistence level.143 Such an interpretation of free movement law is
only possible if the perspective of the child is firmly set aside, ignoring the
caregiving function of the adult Union citizen for a child’s enjoyment of its
own rights under Union law.144 The judgment also ignored any application of
the child’s best interest, as protected by Article 24(2) of the Charter, as part of
an assessment of the family members’ right to social assistance. Fundamental
rights review under the Charter thereby appears to matter more for assessing
children’s situation under Article 20 TFEU, than under traditional free
movement law.

In practice, it was not clear in Alimanovic whether the two youngest
children of the family were in fact enrolled at an educational establishment.
Nonetheless, the Court’s silence regarding the children’s potential standing
under Regulation 492/2011 was notable in light of Advocate General
Wathelet’s Opinion in the case. The Advocate General had proposed that the
residence right derived by children of former cross-border workers in what is
now Article 10 of Regulation 492/2011, could be applied as a fall-back option
if the same rights could not be achieved based on Directive 2004/38.145 He did

141. The Court’s similar approach regarding children was repeated in Case C-308/14,
Commission v. United Kingdom, EU:C:2016:436, as criticized by O’Brien, op. cit. supra note
9, 237 et seq.

142. As had been the case in Case C-480/08, Teixeira.
143. By placing the basis for their lawful residence in Art. 14(4)(b) of Directive 2004/38,

the family’s equal treatment rights could be limited. See Cousins, “‘The baseless fabric of this
vision’: EU citizenship, the right to reside and EU law”, 23 Journal of Social Security Law
(2016), 96–97. See generally Kramer, “Earning social citizenship in the European Union: Free
movement and access to social assistance benefits reconstructed”, 18 CYELS (2016), 270–301.

144. For a similar point, see O’Brien, op. cit. supra note 9, 238.
145. Opinion in Case C-67/14, Alimanovic, EU:C:2015:210, paras. 118–121.
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not suggest that the Regulation should overtake the relevance of assessing the
family under the provisions of the Directive, but neither did he consider the
Directive as the exhaustive legal basis available for assessing the case. He
proposed a view of these two legal bases as legally equal, and mutually
interchangeable. While the Court did not explicitly reject the applicability of
the Workers Regulation in Alimanovic, and there was no clear overruling of
Teixeira, the Court’s silence on the proposal of Advocate General Wathelet in
this regard, puts the legal strength of the Teixeira jurisprudence into question.

In Alimanovic, the Court instead treats Directive 2004/38 as, to use
Spaventa’s wording, the “floor and ceiling” of residence and equal treatment
rights of families consisting solely of economically inactive (according to the
Directive’s definition) Union citizens.146 As cross-border worker status was
lost, and the economic self-sufficiency requirements of Article 7(1)(b) of
Directive 2004/38 were not fulfilled, no other legal routes towards free
movement rights would be considered either.147 Similarly to how it had
reasoned in Förster, the Court held that the categorization of the person, and
of the social benefit, paired with the derogation to equal treatment in Directive
2004/38, sufficiently safeguarded the legal certainty interest of a Union
citizen.148 The younger Alimanovic children’s possible legal route towards
lawful residence, and, in extension, derived residence and equal treatment
rights for their mother, was thereby altogether absorbed by the conditions
applicable to their adult caregiver under Directive 2004/38.149

This striking negligence of the Union citizen children in a cross-border
situation reveals the clash in free movement law between the interest of
preventing Union citizens’ exercise of free movement rights from leading to
excessive financial burdens on host Member States, and the interest of
protecting the integration of children of moving Union citizens. In extension,
it also clashes with the growing case law aiming to ensure that Union citizens
are not deprived of the genuine enjoyment of the substance of their EU
citizenship rights.150

146. Spaventa, “Earned citizenship: Understanding Union citizenship through its scope”, in
Kochenov (Ed.), EU Citizenship and Federalism: The Role of Rights (Cambridge University
Press, 2017), p. 220.

147. A trend that Penot refers to as the “refusal of individual assessment” in free movement
law, Iliopoulou-Penot, op. cit. supra note 140, 1015.

148. Case C-67/14, Alimanovic, paras. 60–63; Case C-158/07, Förster, EU:C:2008:630,
para 57.

149. See the critique of making children vulnerable to the economic success or failure of
their parents by O’Brien, op. cit. supra note 9, 238.

150. See generally Neergaard, “Europe and the Welfare State—Friends, Foes, Or …?”, 35
YEL (2016), 341–381.
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5.3. A conceptual entanglement of nationality, substance of rights, and
unreasonable burdens

The ECJ’s extensive reading of the child’s right to education under the
Workers Regulation, and the residence rights ensuing from that right for both
the child and its primary caregiver, has a comprehensive legitimacy, given
their connection to encouraging and facilitating cross-border mobility.
Although this interpretation of the child’s equal treatment right concerning
access to education only emerged fully in combination with EU citizenship in
Baumbast and R., it had its origins in the early legislative framework for
cross-border workers and their accompanying family members. It is evident
that the rationale of Article 45 TFEU, which is to interpret the rights of
workers and their families extensively, rhymes badly with Article 21(1) TFEU
and the aims of Directive 2004/38, which includes safeguarding against
economically inactive Union citizens becoming “financial burdens” on their
host Member State.

Nevertheless, focusing solely on the economic conditions for lawful
residence and the limits to equal treatment found in Directive 2004/38 only
works if the claimants’ possible link to Article 10 of Regulation 492/2011 or
Article 20 TFEU are set aside. The Court’s emphasis on the requirements of
either active economic status, or self-sufficiency under Article 7(1)(b) of
Directive 2004/38, is an expression of the trend in the case law to define the
limits to the free movement rights of economically inactive Union citizens.151

As seen most potently in Alimanovic, it collides with the strand of case law
that focuses on protecting children’s enjoyment of their rights under Union
law, initially built up to protect the legal standing of children and their primary
caregivers following changes in a cross-border worker family’s internal
structure, or the worker’s loss of economic status.152

This trend in the case law creates a gap between caregivers of Union citizen
children depending on whether the caregiver, deriving residence and equal
treatment rights from the child, is an adult Union citizen or a TCN. Primary
caregivers, who are themselves Union citizens, are then placed at a particular
disadvantage compared to TCN parents. As seen in Zhu and Chen, Ibrahim,
and K.A., a TCN parent may rely on, respectively, their status as primary
caregiver, or caregiver where there is a certain role of dependency for the
child, in Articles 21 TFEU, Article 10 Regulation 492/2011 and Article 20

151. See generally Nic Shuibhne, “Limits rising, duties ascending: The changing legal
shape of Union citizenship”, 52 CML Rev. (2015), 889–937; Davies, “Migrant Union citizens
and social assistance: Trying to be reasonable about self-sufficiency”, Research Paper in Law,
College of Europe, 2016); and Spaventa, op. cit. supra note 146.

152. Case C-267/83, Diatta v. Land Berlin; Case C-413/99, Baumbast and R; and Case
C-480/08, Teixeira.
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TFEU, to claim lawful residence in a host Member State with their child.
However, following the rationale of Alimanovic, an adult Union citizen with
children, risks being placed at the centre stage of the judgment instead of the
children, making the adult’s failings to reach or maintain worker status or
self-sufficiency matter more than their role as a primary carer and enabler for
a minor child’s enjoyment of its own rights under EU law. The parent
applicants in cases likeDano, Alimanovic andGarcia-Nieto, were all reduced
to being assessed as agents of free movement only in relation to themselves.
Arguably, their situation as a primary caregiver of children in a cross-border
context should have triggered a reasoning on the children’s standing under
free movement law.153

NA and Rendón Marín opened the door to the possibility of a TCN parent
relying on Article 20 TFEU to ensure residence and equal treatment rights in
a hostMember State, if relocation to the Union citizen child’s home Member
State seems practically impossible. At the same time, Alimanovic
demonstrates a situation where primary caregivers who themselves are Union
citizens seem cut off from deriving their residence rights from free movement
law’s legal protection of their children.154 As a consequence, adult Union
citizens in a host Member State risk both their own and their children’s lawful
residence status, and equal treatment rights, if they fail to fulfil the economic
requirements for lawful residence in Article 7(1) of Directive 2004/38.155

Union citizen children in a factual free movement situation are then left with
less protection under EU law than if their situation qualifies for Article 20
TFEU protection.156

As Article 20 TFEU does not (yet) extend to cover family relationships
between only Union citizens, it seems that Union citizen children with a TCN
parent would have a legal advantage compared to children whose parents are
economically inactive, but not self-sufficient, Union citizens. Cases like
Chavez-Vilchez and K.A. reveal how the interest of protecting Union citizen
children’s genuine enjoyment of EU citizenship rights may overtake both the
interest of limiting access to social assistance as well as the interest of
enforcing entry bans.157 Why should the genuine enjoyment doctrine protect
children better than Article 21 TFEU and Directive 2004/38, if the latter is
indeed the lex specialis to Article 20 TFEU as the lex generalis?
Discriminating this way between children based on an entanglement of

153. See generally O’Brien, op. cit. supra note 9.
154. See critique by Łazowski, op. cit. supra note 132.
155. For an analysis showing that the current trend in the case law means that Union citizens

who are formally workers may still be pressed to prove that they are not financial burdens on the
host Member State, see Strumia and Hughes, op. cit. supra note 9, 734.

156. See generally Łazowski, op. cit. supra note 132.
157. Case C-133/15, Chavez-Vilchez; Case C-82/16, K.A.

CML Rev. 2020430 Hyltén-Cavallius



Member State or third-country nationality, an undefined concept of
“substance of rights”, and the interest of preventing “unreasonable financial
burdens”, is hard to motivate in a legally coherent way.

Further EU legislation and case law should recapture the relevance of the
child’s right to access education – a legal basis for derived residence rights that
stems from decades of legal development – to ensure the protection of
accompanying family members’ integration in a host Member State, in line
with a long-standing ambition of free movement law. As it stands now, adult
caregivers who are in similar situations risk being treated very differently
based on the variables of their own or their children’s nationality,
self-sufficiency, or bonds of dependency. A legally certain and well-reasoned
reconciliation between the frameworks for limiting equal treatment rights of
economically inactive persons, and the protection of children’s access to and
effective enjoyment of their rights under EU law, is welcome and needed.

6. Conclusion

The core rationale of the various legal bases for residence for children and
their caregivers under EU free movement law are the same: they all aim to
secure the child’s effective or potential enjoyment of rights granted to them
under EU law. The children’s status may, in turn, generate a derived residence
right for their primary caregiver.

As this article has shown, the three legal routes for caregivers’ derived
residence rights from children have commonalities and divergences with
regard to their personal and material scope, duration, and territorial
applicability. As the law presently stands, the conditions for duration and
expiry of derived residence rights for caregivers under Articles 21 or 20
TFEU are not clearly defined as compared to residence based on the child’s
right to access education. The differences between the three legal bases for
residence rights of children and their caregivers may greatly affect the material
consequences of being granted residence rights based on one of these routes
and not the other.

The case law regarding economically inactive Union citizens’ free
movement rights has moved towards a strict reading of the conditions for
lawful residence and equal treatment rights of Directive 2004/38, to avoid
economically inactive Union citizens posing financial burdens on a host
Member State. When an adult Union citizen fails to meet these conditions, the
Court has not reasoned on the issue of whether they, in their capacity as
primary caregivers of children who are enjoying rights under EU law, might
derive protection for these free movement rights under an alternative legal
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basis, such as caregivers of children enjoying their right to access education.
On the other hand, the Court has simultaneously strengthened the genuine
enjoyment doctrine, notably by including a fundamental rights review under
the Charter of the child’s right to respect for family life and the child’s best
interest, in the dependency assessment, and by possibly extending its
territorial scope of application to apply also to a host Member State, when that
is the only place possible for a family unit to stay in the Union.Chavez-Vilchez
demonstrated that Article 20 TFEU can apply to ensure residence and equal
treatment rights of a TCN parent, also when the Union citizen child in
question has another parent who is a Union citizen. The Court’s child-friendly
interpretation of Article 20 TFEU should be complimented for its legal
persuasiveness. Why is it then that children whose primary carers are
economically inactive Union citizens are offered considerably less protection
under Union law?

This creates a confusing relationship between the different legal bases for
derived residence rights for caregivers, where the Court gives preference to
one legal basis over the other, seemingly depending on the purpose to be
achieved in the specific case. Article 20 TFEU has potential to gain in
territorial scope, moving towards the scope of Article 21 TFEU, and the
“substance of rights” that Article 20 TFEU seeks to ensure may include some
Charter fundamental rights, as well as a right to education, overtaking some of
the relevance of Article 10 of Regulation 492/2011. From the point of view of
claimants’ legal certainty, there is currently less foreseeability as to what
criteria to depend on to assert a right of residence, and whether any economic
conditions may apply for those residence rights. The confused legal
relationship between the various legal bases for caregivers’ derived residence
rights from children in EU free movement law demands further clarification.
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