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1. Introduction  

The EU has been beset by triple crises in the past decade: the Eurozone crisis, 

migration crisis, and the British membership crisis. The conventional wisdom is that 

these crises have been centrifugal forces that have weakened the Union, dividing 

member states along deep and irreconcilable cleavages and marginalizing the role of 

the EU institutions in the process (Chang, 2013; Hodson, 2013; Nugent and Rhinard, 

2016). In most media analyses and scholarly evaluations, this was portrayed as a 

process dominated by intergovernmental actors and action channels, specifically the 

Heads of State and Government (heads) in the European Council (Bickerton et al, 

2015; Bocquillon and Dobbels, 2014). Union institutions and their presidents usually 

played only a minor role at these nightly clashes at crisis summits. Consequently, the 

Union's response to the crises, when there has been one, has been judged to be a 

series of sub-optimal reforms in which the EU has 'failed forward' (e.g. Jones et al, 

2016; Mody, 2018).  

 

At first glance, the case of the 2015-2016 British re-negotiations of their terms of EU 

membership, fits neatly with the conventional narrative. The case has become more-

or-less forgotten because the shock no-vote in the June 2016 Brexit referendum made 

its terms moot. The reforms, which were adopted as a Decision of the heads of 18/19 

February 2016, together with several Commission decisions (EUCO 1/16), were 

perceived by commentators as rather modest. In the Anglo Saxon media, Prime 

minister Cameron had failed to extract sufficient concessions from his colleagues, 
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particularly on the issue of immigration, to use the reforms as ammunition in the 

subsequent referendum campaign (Ludlow, 2016 1/3; Armstrong, 2017: 35). 

 

We provide a different reading of the British re-negotiations, and similar cases of 

crisis reform, focusing on the lower level dynamics, in the process qualifying the 

image of sub-optimality and institutional decline. In all three crisis, the focus had been 

on the headline-dominating political leadership performed by individual actors in the 

European Council (what we term the control room) (e.g. Ross and Jenson, 2017; 

Tömmel, 2017; Peterson, 2016; Becker et al, 2016; Jones et al, 2016). Some would 

even say the crises were characterized by an absence of (effective) leadership at this 

level, particularly from the side of the institutions (Börzel, 2016; Mény, 2014). The 

enhanced presence of the European Council, now equipped with a permanent 

president, resulted in competition with the traditional supranational institutions and 

a decline of the latter (Bocquillon and Dobbels, 2014; Puetter and Fabbrini, 2016). As 

EU negotiations dealt with highly sensitive issues that touched upon ‘core state 

powers’ (Genschel and Jachtenfuchs, 2014), the heads not only acted as the deciders-

in-chief, but increasingly concerned themselves with the operational and substantive 

details.  

 

However, at the same time, it was clear that the heads cannot negotiate the substance 

of major EU reforms by themselves in the European Council, nor do they have the 

time or ability to manage the lower level processes, in what we term the machine 

room, where their broad political priorities need to be transformed into substantively 

meaningful and legally feasible reforms. The negotiations amongst the heads merely 

constitute the tip of the iceberg. We still need to know who was doing the heavy lifting 

behind the scenes.  

 

This article fleshes out the new role and influence of the EU institutions in major EU 

reform negotiations. For this, we build on insights from principal-agent theorizing 

and the collaborative governance literature. We contribute to this literature by 

presenting a theoretical model that unpacks the informal process between the initial 
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delegation to EU institutions and the eventual policy measures being adopted 

(Reykers and Beach, 2017: 258-259; Stone Sweet and Thatcher, 2002: 24). We then 

provide a process-tracing case study of the British renegotiation. The analysis shows 

how, through processes of informal delegation and the formation of collaborative 

networks, the institutions were able to lay out the tracks along which reform 

negotiations proceed, shield negotiations from domestic political input, and formulate 

creative fixes that would have eluded other actors. By supplying what we term 

collaborative instrumental leadership, the network of EU officials produced a package 

that included quite exceptional reforms in which the EU bent over backwards to 

accommodate the UK, perhaps even going beyond the bounds of the EU Treaties 

themselves in the issue of immigration. In the conclusion, we briefly compare the 

British re-negotiations to other major reform negotiations, like the EU Turkey deal or 

the Fiscal Compact, to highlight the similarities in terms of instrumental leadership 

by the institutions.  
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2. Theory - crisis leadership where we would least expect it 

In this section we draw on the principal-agent and collaborative governance 

literatures to build a theoretical model of collaborative instrumental leadership. The 

model addresses three questions: 1) why are instrumental leadership tasks delegated 

informally to EU institutions, 2) why collaboration emerges between agents, and 3) 

what effects do the instrumental leadership task performed by the collaborative 

network have on the process and outcomes of the negotiations? Our model is depicted 

in figure 1, below. 

 

>> INSERT FIGURE 1 HERE <<  

 

 

The cause – a crisis that requires major EU reforms 

Crises do not automatically generate reforms. Reform negotiations only start when 

governments acknowledge that there is a crisis that requires EU-level collective action 

in the form of a major reform. Such reforms can take a variety of forms, from an 

intergovernmental agreement between governments (European Stability 

Mechanism, Fiscal Compact), ‘Decisions’ by the heads (UK re-negotiation), to deals 

between the EU and third countries agreed at the highest level (EU-Turkey Joint 

Action Plan and Statement).  

 

Next to a shared desire amongst governments for reform, there is a need for 

leadership to get a reform process off the ground. Given the complexity of the issues 

and the difficulties when engaging in multilateral negotiations between many parties 

in sensitive issues during crisis, there are severe collective action problems associated 

with finding and negotiating a mutually acceptable reform solution; e.g. agenda-

failure or lowest-common-denominator dynamics (Young, 1991: 285; Tallberg, 2006: 

17-39; Hawkins et al, 2006: 13-17). Overcoming these problems requires leadership, 
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defined as the performance of tasks that overcome collective action problems, thus 

enabling binding reforms to be achieved (Young, 1991: 293). 

 

What leadership tasks are required depends on the level of negotiations. In the control 

room, political leadership is necessary to get (and keep) issues on the agenda, to 

provide political momentum and to settle key points of contention in the end game 

negotiations. However, for obvious reasons, the heads cannot themselves negotiate 

major EU reforms in the control room, while the chair – the European Council 

President – has only a small cabinet in support. Instead, given the complexity of major 

reforms like the UK renegotiation, the substance of reform deals has to be negotiated 

at lower levels – i.e. the machine room.  

 

In the machine room there is another set of collective action problems that have to be 

resolved through the provision of a different type of leadership tasks – what can be 

termed instrumental leadership. At this level, there is a strong demand for the 

provision of tasks like drafting to translate broad and often vague priorities of the 

heads into actual texts, and for process management to avoid issue cycling and 

lowest-common-denominator dynamics (Tallberg, 2006: 21-24; Hawkins et al 2006: 

14-17).  

 

Due to time pressure and a crisis atmosphere, the heads cannot create a new machine 

room framework to negotiate reforms for them. Instead, crisis reforms were 

undertaken using the existing EU institutional framework - composed of the normal 

EU institutions, including the Council (ministerial – ambassadors – civil servants), the 

Council Secretariat, and the European Commission1 - albeit working in an ad hoc 

fashion. This creates significant challenges for major reform negotiations because the 

European Council is formally isolated from the rest of the EU’s machinery. 2  This 

                                                        
1 - Given the sensitivity of the issues, the European Parliament plays a more peripheral role, analogous 
to its role in IGC’s instead of the one it plays in the normal legislative procedure.  
2 - While the European Council is a formal EU institution (Art. 13 TEU), it is only tasked with providing 
‘...the Union with the necessary impetus for its development and shall define the general political 
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leaves a (functional) gap between the control room and the machine room that can 

be filled by the institutions.  

 

Part 1 - informal delegation to EU institutions 

The strong demand for instrumental leadership coupled with the need for the heads 

to be closely involved creates a delegation dilemma. On the one hand, significant 

authority needs to be delegated to an agent (or agents). At the same time, the 

sensitivity of the issues involved means that the heads have strong incentives to 

maintain strict control over the activities of agents. Yet if there is too much control, 

this can prevent the agent(s) from having sufficient leeway to enable the functional 

benefits of delegation to be realized (Delreux and Adriaensen, 2017a: 5). An ingenious 

solution has evolved through a series of crisis reform negotiations in the past decade, 

in which the heads informally delegate authority to a collaborative network of EU 

institutional actors tasked with doing whatever it takes to get the job done.  

 

The informal nature of delegation by the heads means that it can be easily revoked by 

the principals in the control room, thereby reducing potential agency costs. 3  The 

provision of instrumental leadership in the machine room by a collaborative network 

is contingent on the continued political support and commitment from the heads, 

meaning that agents have strong incentives to not stray too far from general 

instructions (Emerson et al, 2012: 9). In PA terms (Hawkins et al, 2006: 8), the actual 

grant of authority by the heads is relatively large, which means that the collaborative 

network as an agent has a relatively large degree of discretion. However, because the 

authority can easily be revoked because it is informal, the collaborative network has 

a lower level of autonomy. At the same time, the diverging preferences of the 

                                                        
directions and priorities thereof. It shall not exercise legislative functions.’ (Art. 15 TEU). See Kroll, 
2017; Bocquillon and Dobbels, 2014. 
3  - While the concept of informal delegation is mentioned in passing several times in the literature (e.g. 
Hawkins et al, 2006), it is never developed. Here we theorize it as an innovative way to balance 
discretion and autonomy. 
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collective principal and the complexity of the issues make it more difficult for the 

heads to detect unwanted actions by their agents. 

 

Part 2 – the formation of a collaborative network amongst EU institutional officials 

Part 2 of the model uses insights from the collaborative governance literature, to 

explain why tasks are delegated to a collective of agents, instead of to one single 

agent/institution. The short answer is that there are no viable alternatives. First of 

all, in a reform like the UK re-negotiation, it would be impossible for any national 

government to provide most of the drafting and process management required in the 

machine room. Large administrations like Germany might have the requisite legal 

expertise, but they would not be trusted by other actors to draft texts, and they do not 

have the process management experience that for instance the Council Secretariat 

has. Council Secretariat officials have considerable process expertise and legal 

expertise in drafting intergovernmental agreements, but they generally do not have 

the depth of substantive expertise of the Commission, and they do not have a direct 

link to the control room. For the latter, they have to cooperate with the cabinet of the 

European Council President. 

 

The rotating Presidency is also not an option because in the post-Lisbon inter-

institutional set-up they have no role in the control room. In past formal treaty 

reforms using IGC’s - like the SEA or the Treaty of Maastricht - national governments 

could play a pivotal role by chairing both Council and European Council meetings. 

Now, as insiders note, European Council and Council proceedings tend to take place 

in ‘different layers of the atmosphere’, which creates a strong demand for linkage 

between the control and machine room. 4  The Commission is, in fact, the only 

institution that could, in theory, be delegated both overall responsibility and be asked 

to supply instrumental leadership in the machine room. However, the Commission 

(and its President) were not trusted enough by the heads to be delegated these tasks.  

                                                        
4 - Interviews 11, 12, 13. 
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There is therefore a form of task interdependence because individual agents are 

unable to provide all of the relevant functions by themselves that are required to solve 

collective problems (e.g. Ansell and Gash, 2008; Justaert and Keukeleire, 2012: 442-

443). In this type of situation, a form of problem-focused collaborative network can 

emerge in which actors across institutional levels and boundaries cooperate in 

delivering the required leadership tasks – termed collaborative governance in the 

literature (Emerson et al, 2012; Ansell and Gash, 2008). A central finding in the 

literature is that collaboration does not require that actors have shared preferences 

or beliefs; the only requirement is that they recognize that they individually cannot 

provide the required leadership, leading them to decide to cooperate pragmatically 

(e.g. Calanni et al, 2015; Weible et al, 2018; ). This means that it should not be 

understood to be a form of advocacy coalition (e.g. Sabatier and Jenkins-Smith, 1993). 

 

The collaborative network can bridge (horizontally) institutional boundaries. Within 

the EU this would refer to building bridges between the intergovernmental and 

supranational bodies, thereby avoiding having to go through the vertical hierarchies 

(i.e. sectoral ‘silos’, director generals, or the college of Commissioners) that could 

cause delays. Second, the network can link (vertically) the different levels of decision 

making. Within the EU this means linking control and machine room to ensure timely 

endorsements and procure deliverables in a flexible fashion that avoids the 

bureaucratic inefficiencies and turf wars that can plague formal channels.  

 

Part 3 – laying out tracks, shielding and creative fixes 

The third part of the model is the actual provision of instrumental leadership tasks by 

the collaborative network of EU institutional officials. Here we aggregate the many 

different drafting and process-management activities into three overall categories, 

delineated by the types of effects they have on the process and outcomes: 1) laying 

out tracks, 2) shielding from political pressures, and 3) creative fixes. The exact 

modalities of each category of activities depends on the context of the particular EU 



9 
 

reform negotiation, where for instance differences in the complexity of issues and in 

the institutional set-up determine what activities are required and when during the 

process. 

 

Through the provision of expertise, drafting, and process-management, the 

collaborative network can lay out the tracks along which a negotiation process will 

proceed. Building on PA theories in EU negotiations, we should expect that delegating 

powers such as holding the pen (Beach, 2005), and process-management functions in 

the machine room (Tallberg, 2006), can enable the collaborative network to shape 

the path along which negotiations proceed. This can be achieved by tabling early 

drafts that lay out the parameters for debate during a negotiation, and managing the 

process to ensure that the draft is the focal point for further debates. 

 

Process-management activities by the collaborative institutional network can also 

shield negotiations from strong domestic political pressures that could make it more 

difficult to find and agree on compromise solutions (e.g. Kleine, 2013; 248). As an 

example of shielding, the collaborative network can decide that meetings in the 

machine room do not involve the line-by-line discussion of texts. Instead, the 

collaborative network could table complete draft texts followed by minimal debate, 

thereby limiting the input from national representatives.  

 

The granting of discretion to the collaborative network that enables them to shield 

the negotiations can be seen as part of a broader empowerment of chief executives 

vis-a-vis other ministers in the executive and national legislatures (Johansson and 

Tallberg, 2010). In the machine room, portfolio ministers and their representatives 

typically defend the positions of both ‘their’ ministry and home country, and lack the 

political clout to make compromises on very sensitive issues, both of which can result 

in lowest-common-denominator dynamics. In contrast, chief executives tend to have 

a broader picture, which enables them to sacrifice particular national priorities in the 

interests of a broader political compromise at the EU-level. By shielding crisis reform 
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negotiations from extensive input from national officials, more ambitious reforms are 

possible. 

 

Finally, we should expect that the collaborative network would be able to supply 

creative fixes that would elude other actors. This can be expected for several reasons. 

When the heads informally delegate authority to manage the reform process, the 

collaborative network in effect becomes the central node in the negotiations. Here we 

can expect that the European Council President talks to the heads, his cabinet officials 

talk to the Sherpa’s assisting the heads, and Council Secretariat officials informally 

discuss affairs with national civil servants. This interaction gives the network 

exclusive information on areas of possible compromise and key red-lines. Combined 

with the substantive and legal expertise at the disposal of Council Secretariat and 

Commission officials, and the drafting expertise of the legal services of both 

institutions, the network can be expected to be able to formulate creative fixes on key 

issues that would elude other actors.  
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3. Methods  

In this article, we engage in a process-tracing analysis of a positive case5 to explore 

whether and how collaborative instrumental leadership works. The two core 

components of process-tracing are theoretically unpacking a process and tracing it 

empirically by detailing the expected observable manifestations of the activities 

associated with each part of the mechanism and why it can act as evidence (Beach 

and Pedersen, 2019: 1-8). Given that we do not claim that collaborative instrumental 

leadership is a sufficient nor exclusive cause of the reforms, we do not engage in the 

systematic assessment of alternative explanations for the reforms themselves 

(Rohlfing, 2014). Because of word limits, we provide a supplementary evidential 

appendix that provides more details about what finding/not finding particular 

observables tells us, and a fuller discussion of the sources of evidence upon which we 

base our causal inferences. 

 

What are the expected observables for each part of the collaborative instrumental 

leadership mechanism? For part one, the typical observables for acts of informal 

delegation by the heads are primarily interview data with participants, along with 

accounts by careful observers of the European Council (e.g. Ludlow, 2015/9). 

Observables for part two involve the mapping of the collaborative network using 

interview data, in which we ask participants who they worked and communicated 

with, corroborated when possible with internal email correspondence to gauge the 

intensity of collaboration. Based on the theory of collaborative governance, we should 

expect that the network involves actors at different levels and across institutions, 

operating outside of 'normal' bureaucratic channels in supplying instrumental 

leadership. Additionally, in the context of major EU reforms, we should expect to find 

that the network would center around a core of actors at cabinet-level because they 

are the only bureaucratic level that can provide the linkage across institutions and 

levels. The reason for this is that cabinet-level officials have the ability to reach 

                                                        
5 - Selecting positive cases in which a given causal mechanism can have been in operation is standard 
practice in process-tracing. See Beach and Pedersen, 2019: 96-101. 
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upwards to the highest level (European Council President, Commission President), 

and/or across the Rue de la Loi to other institutions at the same or lower levels, and 

they have enough authority to be able to reach downwards within their own 

institutions. 

 

Observables for part three (laying out the tracks, shielding, creative fixes) are 

multifold, including textual analysis and participant interviews. We utilize participant 

interviews as a key source, which of course raises significant methodological 

challenges (Beach and Pedersen, 2019: 213-215). Given that the processes were 

mostly shielded from governments and to some extent from other officials within the 

institutions themselves, we are reliant on interviews with members of the 

collaborative networks because they are the only actors who actually observed what 

was going on in the machine room. Many of the participant interviews we conducted 

involved multiple lengthy sessions where we were able to reconstruct the negotiating 

process through document analysis together with a respondent, focusing in particular 

on the forms of cooperation between actors and what actors were doing at particular 

times. In several of the sessions we were shown on background all of the draft texts 

and email correspondence between actors, enabling us to reconstruct the drafting 

process. We did not take their statements at face value, but instead attempted to both 

corroborate it with other participants and fingerprints left in publically available 

documents. We provide a fuller assessment of the evidence in supplementary 

appendix 1. 

 

In tracing the effects of instrumental leadership, instead of using counterfactuals that 

at the end of the day are always going to be speculative (Beach and Pedersen, 2019: 

162-165), we attempt to provide actual evidence of the fingerprints of the provision 

of instrumental leadership. When assessing textual sources, this requires lowering 

the level of analytical abstraction, paying close attention to the language of texts, 

along with what points are omitted. As any lawyer knows, how a policy priority of a 

government (or governments) is translated into legal text can completely change its 

actual meaning, for example ensuring the provision never works, is redundant, or 
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subtly changes the focus of the provision from what governments intended. We 

therefore utilize a metric in this article in which we look closely at the actual legal 

texts and how they implement - and sometimes modify - what leaders envisioned.  
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4. Collaborative instrumental leadership in the UK re-negotiation  

In this section, we assess the evidence for the workings of each part of the 

collaborative instrumental leadership model. 

 

4.1. The cause - the British membership crisis  

Having promised a 'new settlement' with the EU followed by an in/out referendum if 

the Conservatives won re-election, when the Conservatives surprisingly won in May 

2015 Prime Minister David Cameron was forced to trigger the process. 6  The UK 

therefore put forward reform proposals to the June 2015 European Council Summit 

that dealt with four issues, or 'baskets': 1) euro-related issues (economic 

governance), 2) competitiveness, 3) sovereignty, and 4) immigration-related issues 

(free movement of workers/persons). As baskets two and three dealt primarily with 

symbolic language,7 the three most sensitive issues were: the overall legal form of the 

agreement, a safeguard mechanism for the UK as a euro-out in economic governance 

(first basket), and immigration-related issues (fourth basket), including potential 

restrictions to in-work benefits for EU migrants. The plan was that a referendum 

would be convened to ratify the re-negotiated membership terms by the end of 2017, 

at latest. 

 

There were clear bounds within which the British re-negotiation could take place, 

both politically and legally. Politically, none of the other member states wanted to 

open for treaty changes. There were also concerns about giving the UK a veto on 

Eurozone reforms, in particular emanating from France. There was also a strong will 

amongst many member states to protect the inviolability of the four freedoms, 

although there was some sympathy from certain richer member states for restricting 

the scope of free movement rights to prevent potential welfare tourism (Austria, 

Denmark, Germany, Netherlands). On the UK side, there was the need for meaningful 

                                                        
6 -For more on the back history of the promise, see supplementary appendix 2. 
7  - Competitiveness could in theory have been very sensitive if the UK had insisted on major 
deregulation of single market rules for businesses. 
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reforms that could enable the government to sell the deal as new terms of 

membership in the coming referendum. But this raised the challenge of how to engage 

legally in meaningful reforms without changing the treaties. Without treaty change, 

there was the strong possibility that decisions restricting the scope of rights could be 

ruled illegal because they contradicted the treaties and/or secondary EU legislation. 

 

4.2. Part one - informal delegation  

Although the EU had previously dealt with a similar situation in the first British re-

negotiation in the mid-1970s, it was far from obvious how the current negotiations 

would be managed. An enlargement-like procedure could have been used, with the 

Commission negotiating on behalf of the EU. However, the UK insisted that the 

Council-side steer the negotiations in the hope of meeting more amenability 

(Interview 8).8 In addition, the UK wanted a very informal process to avoid a paper 

trail that could leak to the tabloid press and domestic Eurosceptic politicians 

(Interviews 1, 4). The result was that communications were informal, and there were 

almost no formally registered draft texts until the end game in February 2016 

(Interviews 5, 9). 

 

After the UK came with its initial demands at the June 2015 European Council Summit, 

an EU Task Force (EUTF) was created by the European Council (the composition is 

discussed below). The EUTF had an informal mandate that tasked it with examining 

options, exploring what might work and how, and investigating its compatibility with 

existing EU law. The EUTF was not mandated to produce an actual deal at the start, 

and it was not even publically called a task force (Interview 4). No rules were put in 

place regarding how it would work in practice, enabling key officials to develop 

pragmatic working procedures that they could adapt to circumstances. 

 

                                                        
8 - The UK had already experienced the flexibility of the intergovernmental pillar to their reform 
demands in 2014 when, after a heated exchange prior to the June 2014 European Council Summit, they 
were able to secure language in the final conclusions that limited the scope of 'ever closer union' 
(paragraph 27, EUCO 79/14) (Interview 8). 
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4.3. Part two - collaboration between institutions  

Figure 2 illustrates the connections between actors during the negotiations, 

highlighting the informal collaboration patterns that we have evidenced through 

participant interviews and analysis of communications between actors. The EUTF 

was chaired by Secretary General of the Council, Jeppe Tranholm-Mikkelsen. On the 

EU side, the EUTF was composed of other high-level officials from the European 

Council and Commission: Piotr Serafin (European Council President Tusk's chief-of-

staff), Martin Selmayr (European Commission President Juncker's chief-of-staff), and 

the incoming Secretary General of the Council (Alexander Italianer). The EUTF also 

included top officials from the Council Secretariat and Commission Legal Services, 

and Jonathan Faull (see below) and Richard Szostak (from the Juncker Cabinet). 

 

The creation of an additional task force within the Commission suggests institutional 

competition. The Commission Task Force was formally created by Juncker to deal 

with 'strategic issues' related to the UK referendum. It was chaired by Jonathan Faull, 

who was appointed at the director-general level, but as the task force was attached to 

the Commission Secretariat General, it fell outside of normal Commission hierarchy. 

We have mixed evidence on the impact of the Commission Task Force. Some insiders 

point out that Faull was quite marginal in the process, mostly functioning as a public 

relations tool (Interviews 4, 9), whereas others suggest that he played an important 

role in coordinating Commission input across different DG’s into the EUTF (Interview 

14). All insiders agree that the experts attached to the Commission Task Force were 

critical actors in the collaborative network, especially in the immigration issue. 

 

In practice, an informal collaborative network emerged around a core group of three 

cabinet-level officials within the EUTF (Tranholm-Mikkelsen, Serafin and Selmayr), 

who were in almost daily contact with each other either in person, or through 

telephone and email contact (Interviews 2, 4, 9, 14). That the collaborative network 

centered around this small group of trusted deputies of the European Council and 

Commission Presidents was vital because they were able to provide linkage between 
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levels in the machine room, and between the control and machine room, while also 

having the ability to bridge institutional boundaries.  

 

>> INSERT FIGURE 2 HERE << 

 

Core officials in the collaborative network were at high enough level that they could 

tackle key challenges with political implications relatively autonomously, such as 

finding a way to avoid treaty change but still have meaningful reforms in 

immigration-related issues. If the core group was still unable to resolve an issue at 

their level, they had direct contacts with the presidents of the European Council and 

Commission that could put the issue on the agenda in the control room. The core 

group also had the standing to link downwards and mandate action by lower-level 

officials within their respective institutions.  

 

The core group therefore could bridge the intergovernmental (Council and European 

Council) and supranational pillars (Commission), which was especially important 

when the unprecedented decision was made to include Commission proposals for 

amendments of EU legislation to European Council decisions (see below). Directly 

under this core group, there was also intense collaboration between heads of legal 

services and their staff, along with Commission experts in the Commission's own task 

force, and between Council Secretariat and other Commission experts based on 

personal connections - all of which are not normal in daily EU law-making (Interviews 

2, 4, 6, 9). Insiders point out that the level of cooperation between the services was 

unprecedented, but that since it proved its utility a similar form of collaboration has 

also been used to deal with the Brexit negotiations (Interviews 2, 4, 9).  

 

Informal collaboration ensured that the activities of the network were not bogged 

down by bureaucratic delays and potential turf wars that could have negatively 

affected the process. For example, informal collaboration enabled the cabinet-level 

officials at the core of the network to reach directly into the Commission bureaucracy 

itself, bypassing normal hierarchical channels to engage in direct cooperation with 
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officials at lower-levels (Interviews 4, 9). Within the Commission, because Selmayr 

was trusted by Juncker, he was able to operate mostly outside of the formal hierarchy, 

thereby also keeping the college outside of the process (Interviews 5, 14).  

 

On the outside of the collaborative institutional network, there were also intensive 

interactions with UK interlocutors affiliated with the EUTF in negotiating the deal, 

including Ivan Rogers (UK Perm Rep), Tom Scholar (Cameron's EU advisor), Edward 

Llewellyn (PM chief of staff), and Daniel Korski (special advisor to PM). Other officials 

(usually lower-level experts) on both sides were brought in when relevant to joint 

meetings. 

 

4.3. Part three - supplying instrumental leadership  

In this section, we first briefly describe the three phases of the negotiation process, 

followed by an assessment of the effects of the activities of the collaborative network. 

We claim that, taken together, there is evidence that these activities resulted in a more 

ambitious deal being concluded (see also supplementary appendix 1). 

 

The negotiations were split into three phases. First, an analytical phase took place 

from September until mid-November 2015. Building on a skeleton draft produced by 

the Council Secretariat before the negotiation started (see below), the collaborative 

network used the analytical phase to draft initial texts in key issues. The consultation 

phase started after Cameron in mid-November sent a letter to European Council 

President Tusk where he laid out more explicitly what the UK wanted, thereby 

allowing real negotiations to start between UK representatives and EU officials 

(Shipman, 2017: 116). On the EU-side, this triggered a second round of intensive 

drafting within the collaborative network, with new drafts produced daily from mid- 

to late November (Interview 9). This drafting was followed by a round of bilaterals 

with other EU governments at the Sherpa-level in late November that aimed to 

prepare the December European Council, enabling other member states to provide 

some input on the issues. After Cameron dropped the demand for treaty changes at 
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the December European Council Summit (see below), the negotiation phase was able 

to start. During the Summit, the heads informally asked the EUTF to assist the 

European Council in producing a 'concrete text' to be approved at the February 

European Council (Ludlow, 2015/12: 25). However, by this point, most of the issues 

were actually settled, with the exception of the form and content of the immigration-

related provisions (see below). During January 2016, a third round of collaboration 

at all levels of the network finalized draft text related to immigration (Interviews 6, 

9). In particular, there was intensive back-and-forth revisions and commenting 

between the legal services in the weeks leading up to publication of the first full draft 

on February 2 (Interview 9). In parallel, input from the UK was sought on key points. 

 

By the time the draft deal was published, there were only a few open points that could 

only be settled at the highest political level (Interviews 7, 9). These included whether 

the ability to index child benefits was only applicable to the UK, and the length and 

type of transition period for the limitation on access to in-work benefits.9 At this 

point, the collaborative network had for the most part played out its role as 

negotiations shifted into haggling between the heads within the control room, 

although even here the network provided importance assistance in developing 

creative fixes for intractable problems (for accounts, see Ludlow, 2016/1-3; Shipman, 

2017: 133-144; for the creative fixes, see below). 

 

Laying out tracks  

Preparatory work for the negotiations had started in both the Council Secretariat and 

in the Commission well before the actual start of the negotiations, in reaction to 

various demands for reform emanating from the UK. The Council Secretariat Legal 

Service had been studying how to deal with complaints raised by the UK in Eurozone 

governance issues since late 2010 and as regards free movement related issues from 

early 2013 (Interviews 2, 9, see supplementary appendix 2). For example, the UK had 

                                                        
9 - See supplementary appendix 1. 
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tabled a protocol proposal aimed at protecting its prerogatives as a euro-out in 

financial services in connection with the Fiscal Compact negotiations in December 

2011, that had resulted in extensive analysis by the Council Secretariat.  

 

This prior exploration of British complaints enabled the Council Secretariat Legal 

Service to draft a skeleton settlement in March 2015 - over two months before 

Cameron won re-election and called for a referendum (Interviews 2, 9). At this point, 

the content of the sections were basically bullet points. The skeleton draft had six 

sections, which were later folded into the four baskets: A (ever closer union), B 

(competences), C (euro-area governance and flexibility), D (democratic 

accountability and national parliaments), E (non-discrimination of non-euro 

countries), and F (free movement). The Council Secretariat also produced a working 

document on the legal form the deal could potentially have (internal fiche dated 18 

March 2015) (Interview 2).  

 

On the Commission side, the in-house think tank (European Political Strategy Centre) 

was tasked after Cameron’s May 7, 2015 election victory with exploring what the UK 

might want and the form of a potential deal (Interview 14). Two briefs were 

produced: one describing in detail what the UK might want based on the statements 

of Cameron (EPSC, 2015a), and the other discussed whether an Edinburgh-type 

agreement could be used (EPSC, 2015b).  

 

After the summer break, work on fleshing out the bullet points in the Secretariat’s 

skeleton draft got underway within the collaborative network by September 2015 

(Interviews 1, 3, 9). During this analytical phase, there were weekly meetings, with 

the main issues being identified by the core group, which then delegated work to 

lower-levels to explore potential solutions (Interview 3). Exploration took place in 

particular between the two legal services and experts in the Commission Task Force. 

The Council's Legal Service usually prepared draft texts which were then discussed 

and amended within the network. On immigration-related issues, Commission 

officials were even more closely involved, providing drafts on many points 
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(Interviews 2, 4, 6, 9). Key concepts and wordings were discussed and debated with 

lawyers on both sides in an informal fashion, often based on personal contacts 

(Interviews 5, 9).  

 

One key factor that contributed to the focal point nature of the Council Secretariat 

draft was that the UK side did not go beyond vaguely formulated demands like 

‘something on immigration’. Top British pro-remain politicians worried that if they 

made clear demands for far-reaching reforms - for example by calling for quotas for 

EU migrants, definitive veto-power over further developments in Eurozone 

governance, or re-nationalizing social and employment policies for the UK - they 

would inevitably return home with much less than what they had asked, thereby 

gifting the exit-camp with strong arguments in the coming referendum (Shipman, 

2017: 118, 122, 123). However, this created a Catch 22 situation that in effect handed 

the initiative to the EU’s collaborative network. The conundrum was that it was 

difficult for the UK government to know what reforms were realistic before they had 

been explored by legal and substantive experts on the EU-side.  

 

The skeleton draft and the internal fiche therefore laid out the tracks for the coming 

negotiations, both in terms of the overall legal form of the deal and in anticipating 

what the UK would ask for except for the fourth basket (immigration). The skeleton 

draft was not - to our knowledge - shared with UK officials, but it did enable EU 

officials to informally signal to their UK colleagues what demands were realistic to 

ask for. Based on this information, the Cameron government then tabled relatively 

'realistic' proposals in June 2015 that were based on the draft (Financial Times, 

22.01.2016; Ludlow, 2015/9:28).  

 

On the critical issue of the overall legal form of the deal, both the Commission and the 

Council Secretariat had sought inspiration from the Edinburgh Decision that was used 

to solve the Danish problem after the no vote in June 1992, and the Irish 2009 

Decision to solve issues relating to the 2009 Irish no vote to the Treaty of Lisbon 

(Interviews 2, 14; EPSC, 2015b). In both instances, a special type of ‘Decision’ was 
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used in which the heads, acting outside of the European Council as signatories of the 

EU Treaties, created an international law instrument that agreed on an interpretation 

of certain provisions of the treaties. The clever aspect of using this type of instrument 

is that it does not legally change the substantive content of the EU Treaties.10 Instead, 

the Decisions clarified how provisions of the EU Treaties should be interpreted. In the 

Irish case, the interpretations were later incorporated into the EU Treaties in 

connection with the Croatian Accession Treaty that was ratified by all member states. 

A similar formula was proposed for the British deal during the negotiations, including 

a pledge that stated that the provisions on economic governance (Section A) would 

be incorporated into the EU Treaties at the first opportunity.  

 

The analytical phase in September and October was used to figure out what 

safeguards and derogations were possible within the overall political and legal 

bounds of the negotiations. Based on previous UK concerns, texts in the issues of 

Eurozone governance, competitiveness, and sovereignty were more-or-less settled 

by mid-October (Interviews 3, 9). The issue of immigration was more difficult to deal 

with, especially because officials on the UK side could not supply more information 

about what they wanted, often simply stating that EU officials should read the 

speeches of Cameron (Interview 1). The results of the internal studies and initial 

drafting within the collaborative network were then informally disseminated to UK 

officials within the EUTF, enabling them to send clearer signals to their political 

masters about what was possible. Based on this information, Cameron returned in 

mid-November with more specific demands that could then be further fleshed out in 

the course of late November until mid-January (Interviews 6, 7, 9).  

 

Shielding  

Collaborative instrumental leadership activities shielded the negotiations from 

national pressures on both the EU and UK sides. On the EU-side, member state 

                                                        
10 - See Pires, 2006 for more on this point. Also, see the opinion of the legal counsel of the Council. EUCO 
15/16, 8 February 2016.  
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representatives were deliberately kept at arm’s length, thereby avoiding a lowest-

common-denominator type dynamic that could have resulted from using more 

traditional intergovernmental working methods of circulating initial drafts and study 

papers to member states, engaging in extensive bilaterals, inviting revisions, and then 

repeating until there was no more bracketed text (Interviews 9, 14). Indeed, many 

member states were quite upset about the opaqueness of the process and how little 

input they had because they were only involved after draft texts had been developed, 

making it more difficult for them to alter the course of the proceedings or change the 

substance of the deal (Interview 8). It is not difficult to imagine that poorer member 

states would for instance have attempted to block the creation of safeguard 

mechanisms for in-work benefits, and the ability to index child benefits in 

November/December if they had been closely involved. At most, other member states 

were able to bargain within the narrow bounds of a few salient points during the final 

days of the negotiations in February 2016 (see Ludlow, 2016/1-3). Interestingly, 

bracketed text was not even included in the 2 February draft, clearly signaling that 

the bulk of the text was not open for negotiation. Shielding therefore enabled the EU 

to be quite accommodating towards the Brits (Interviews 8, 9, 14).  

 

Shielding also played a key shielding role vis-a-vis internal British debates, enabling 

the negotiations to mostly go under the radar until the publication of the first draft in 

February 2016 (Shipman, 2017: 127-145). For the most part, the EU-side network 

was able to work with their British interlocutors in an informal and collegial manner, 

screened from the screaming headlines of tabloid newspapers and the heated 

rhetoric of anti-EU campaigners. However, one consequence of the ‘stealth’ 

negotiation was that the deal – despite its far-reaching and unprecedented nature in 

issues like immigration - was also forgotten in the subsequent referendum campaign.  

 

Creative fixes 

There were a range of creative fixes that were engineered by the collaborative 

network. One of the problems related to British intransigence due to Cameron’s 
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demands for actual treaty changes (Interview 4). UK negotiators in the EUTF knew 

that treaty change was off the table for practical reasons, as there was no way it could 

be completed before the self-imposed deadline for the referendum. On the EU-side, it 

had become manifestly apparent in the bilaterals with member states that all other 

governments were strongly opposed to treaty change. However, Cameron insisted, 

based on his bilateral discussions, that other heads were more open to treaty change 

than his own civil servants believed it to be (Interview 4; Shipman, 2017: 123-124). 

Insiders point out that heads are often 'polite' and 'diplomatic' in their interactions 

with each other, preferring to keep a degree of ambiguity and vagueness to their 

interactions (Ibid).  

 

The problem was resolved by the collaborative network through linkage politics. The 

core group appealed the matter to European Council President Tusk in late 

November, asking Tusk to make sure that Cameron would receive an unequivocal 

message from his colleagues in the December European Council Summit. After Tusk 

ensured that this happened at the Summit, Cameron stopped insisting on treaty 

change (Interview 4). Instead, he settled for promises for future treaty changes and 

Commission decisions promising legislation attached to the deal. 

 

Collaborative instrumental leadership by institutions enabled the EU to be very 

accommodating towards UK demands during the negotiation phase, even stretching 

what was legally possible to its very limits (or even beyond). This was most evident 

in the issue of immigration. We focus to the two most salient issues in the final months 

of the negotiations: the legal form of the migration related issues and the content of 

restrictions on access to in-work benefits and prevention of abuses.  

 

First, regarding the legal form of the immigration provisions, Commission buy-in was 

critical to the ability of the collaborative network to deliver meaningful changes in 

these issues that would satisfy the UK. The working hypothesis held by both Council 

Secretariat and Commission Legal Service officials was that both treaty change and 

secondary legislation changes were off the table for legal and political reasons 
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(Interviews 2, 6, 14). There was though a pressing need to find a creative fix that could 

ensure that the British government could claim that it achieved meaningful reforms 

without violating or actually changing existing EU law prior to the referendum.  

 

Work had already began during the fall of 2015 in the collaborative network - in 

particular by Commission experts - to try to figure out a creative solution that could 

meet British demands regarding immigration. While work on the Council-side in late 

December and early January was still focused on either turning a blind eye to British 

non-implementation or pre-agreeing a protocol that could be inserted later into the 

treaties (Interview 9), on the Commission side the head of the legal service received 

a strong mandate from Selmayr to explore whether the Commission could 

extraordinarily promise to table legislative amendments in connection with a 

Decision by the heads (Interview 5). The proposed promises of legislative 

amendments were then fleshed out in a series of informal contacts within the 

collaborative network in early to mid-January (Interviews 1, 5, 9). Of course the 

promise did not legally bind the Commission, but the specificity of the proposed 

amendments in the decisions created a strong political commitment. Attaching 

Commission declarations to decisions of the European Council or the heads acting 

outside the treaties was completely unprecedented (Interview 5), and the manner in 

which they were developed was far outside of normal procedures because it did not 

involve the relevant DG's, and the Commission college was involved very late despite 

the promises involving several Commissioner portfolios (Interview 5). 

 

Second, regarding the content of the immigration-related measures, the UK now 

wanted to restrict access of EU migrants to in-work benefits as an alternative to 

quotas, and to increase their ability to stop fraud and abuses of free movement. 

Exploration of options and drafting of texts was done during the analytical phase in 

September and October by Commission experts outside of normal hierarchical 

channels, in close collaboration with Council and Commission legal service officials, 

and under guidance of the core group of officials (Selmayr - Serafin - Tranholm-

Mikkelsen). In the issue of access to in-work benefits, most of the involved experts 
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had also been involved in the recent discussions with the EU associated country 

Switzerland, which centered on possible restrictions of free movement of workers.  

 

Once the collaborative network was able to identify a particular British concern, 

officials in the network would go through the EU's acquis and ECJ jurisprudence to 

find wording that would 'look nice' to respond to it. Basically, they were trying to 

build a case for the claim that existing rules actually enabled considerable national 

discretion (Interview 9). For instance, Article 21 TEC states that 'Every citizen of the 

Union shall have the right to move and reside freely within the territory of the 

Member States, subject to the limitations and conditions laid down in the Treaties and 

by the measures adopted to give them effect' (italics inserted). This text was then 

echoed in the draft texts in October, and made its way into the final deal (Interview 9, 

EUCO 1/16, p. 20). Other derogations and limitations were drawn from ECJ 

jurisprudence, including wording from the Watts (C-372/04) and Dano (C-333/13) 

cases.11 In the end of October, revised drafts were produced almost daily, expanding 

the text to include more limitations. Taken individually, each of these repetitions was 

not that significant, but together they gave the abilities of the UK to limit access and 

prevent abuses new meaning. Internally, many of the EU lawyers felt uncomfortable 

about the scope of limitations implied in the draft (Interviews 5, 7, 9).  

 

In the issue of potential restrictions to access to in-work benefits, this was clearly 

against principles of non-discrimination in EU treaties and Regulation 492/2011 on 

freedom of movement of workers (Interview 7). After exploring the acquis and ECJ 

jurisprudence, an innovative solution was developed within the collaborative 

network that was inspired by the ‘braking mechanism’ in social security coordination 

(Article 48 TFEU) that allows member state to take draft act that could damage its 

system to the European Council (Guardian, 17.02.2016; Interviews 2, 7, 9). However, 

the promise to amend the Regulation was not enough because Cameron feared that 

                                                        
11 - These cases deal with the ability of member states to protect their welfare state in areas like health 
and access to social benefits. 
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the mechanism would leave the decision in the hands of the Commission about 

whether the UK was justified to use it (Interview 5). Here another creative solution 

was formulated in the final days of negotiations that stated that the Commission 

considered that the current situation in the UK ‘shows the type of exceptional 

situation that the proposed safeguard mechanism is intended to cover exists….’ 

(EUCO 1/16, annex VI, p. 34). Commission Legal Services officials cautioned against 

this but they were overruled by officials at higher levels in the network (Interviews 

5, 14). 

 

Finally, the issue of the abuse of free movement gained prominence after the British 

tabled a non-paper proposal in early November. In the issue there had been 

background notes produced by the Council Secretariat as early as 2013, and study 

papers by the Commission, based on complaints in the JHA Council by the UK and 

other governments (Interview 2). However, repeating limitations in the acquis and 

ECJ jurisprudence could only go so far, and it could not for instance be used to roll-

back the scope of the ECJ's Metock ruling (C-127/08) and to prevent fraud, as the UK 

wanted. Due to continued insistency by Home Office officials working under a clear 

mandate from Home Office Secretary Theresa May, a creative fix was found in which 

the Commission would propose a legislative measure to complement Directive 

2004/38 on free movement of EU citizens. It would in effect overrule Metock by 

restricting the scope of free movement rights.  

 

The use of a 'complementary' proposal was an even more innovative formula than the 

first two Commission declarations (in-work benefits and child indexation). EU 

officials wanted to avoid member states proposing amendments, which could open a 

veritable Pandora's box that could lead to the death of the Directive (Interviews 7, 9). 

A 'complement' was in effect a parallel piece of legislation to the Directive that limited 

its scope. Amendments could then be tabled by member states to the complementary 

instrument but not to the Directive itself (Interview 2). Insiders point out that it is 

questionable whether overruling the ECJ in this fashion was actually legally possible, 

but they were overruled by the core group (Interviews 2, 7, 14). This indicates a very 
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strong accommodation of British demands that would arguably not have been 

possible unless the collaborative institutional network had been able to shield the 

process from both internal hierarchical and external member state pressures. 
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5. Conclusions  

In this article, we argued that instrumental leadership provided by a collaborative 

network was an important – if overlooked – factor that can help explain the EU’s 

ability to negotiate relatively ambitious reforms in response to crises. For this, we 

looked beyond the head-line dominating political leadership at crisis summits to 

assess the key leadership roles exercised by otherwise unseen actors. In the case 

study of the British re-negotiation in 2015-16, we found that the European Council 

informally delegated authority to a small, informal network of EU institutional actors. 

This collaborative network provided instrumental leadership through drafting of 

texts and process management, the effects of which contributed to a final deal that 

enabled the EU to be more forthcoming to UK demands than it would arguably 

otherwise have been.  

 

The British re-negotiation is by no means an isolated case of collaborative 

instrumental leadership. There is evidence of similar patterns of informal delegation 

to a collaborative network under the following conditions: 1) there is a crisis in which 

the heads acknowledge that some form of collective action through a major reform is 

required, and 2) existing formal action channels cannot be used because of time 

pressures and the need for the heads to be closely connected to the reform 

negotiations. For instance, in the negotiations on the Fiscal Compact (eurocrisis) and 

the EU-Turkey deal (migration crisis), there were similar patterns of informal 

delegation to a collaborative network, with similar effects in terms of laying out 

tracks, shielding, and creative fixes.  

 

An informal network led by a core group of Tranholm-Mikkelsen, Serafin, Selmayr 

and Szostak was informally delegated authority to deal with the EU Turkey Joint 

Action Plan (October 2015) and Statement (March 2016), aimed at curbing irregular 

migration flows across the Aegean sea (Smeets and Beach, 2019a). While the group 

played a less prominent role in the direct negotiations with Turkey – in which the lead 

was given to Commission vice-president Timmermans - they provided the overall 
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guidance and political backing of the process. Due to its nature, the process had to be 

European Council based, but informal linkages and bridges were built with key actors 

inside the Commission cabinets and services, enabling them to lay out the tracks for 

all subsequent negotiations with Turkey. Additionally, member states were very 

much kept at arm’s length (shielding), repeatedly forced into a situation in which they 

had to endorse last minutes deals in the final days (or even hours) before a summit. 

The institutional network was able to find creative solutions on the issues of funding, 

visa-liberalization, the re-energizing of the accession process and resettlement. This 

resulted in a rather ambitious deal that stopped the massive flows, although the July 

2016 military coup and subsequent reactions by the Turkish and EU authorities 

prevented further progress.  

 

In the Fiscal Compact negotiations, officials from the cabinet of the European Council 

President and the Council Secretariat Legal Service were informally delegated 

authority to try to translate German ideas about a debt brake into some form of 

reform. The network developed an initial draft Fiscal Compact that set the parameters 

for debate (Smeets and Beach, 2019b). By holding the pen, these officials were able 

to quietly drop many of the items in the Franco-German letters of August and 

December 2011 that had set the agenda, including ideas about mandating structural 

reforms. Further, by structuring how the negotiations would proceed, the network 

leveraged the informal mandate from the heads to design a machine room process 

that limited the number of meetings discussing the texts. Bracketed texts and line-by-

line discussions were avoided, and national representatives were forced to lift 

matters to the political level if they had problems. Taken together, this shielding 

enabled the network to shepherd their initial draft text through the machine room 

with few revisions. Although generally attributed to active German leadership, the 

Fiscal Compact was in fact a co-production. 

 

Our findings therefore hold a broader relevance in the ongoing debate about the rise 

of the European Council and what this implies for the role of other actors and 

institutions. We sought to nuance the conventional narrative of intergovernmental 
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processes that result in minimalist deals. Our model of collaborative instrumental 

leadership served to flesh out the strengthened role of unelected bureaucrats in these 

processes. While this new European Council-centered approach to negotiating major 

reforms during crisis raises important legitimacy issues, the heads have by necessity 

chosen to focus on output legitimacy (Majone, 1998; Moravcsik, 2002) instead of 

more transparent and inclusive negotiating processes such as a Convention/IGC – or 

in the case of British re-negotiation, an inclusive negotiation between the EU-27 and 

the UK. Both types of processes would risk becoming bogged down in lowest-

common-denominator decision-making or even negotiation collapse, and they would 

be too slow to respond adequately to the immediate crisis. The solutions that the 

network was able to produce were obviously not far-reaching enough to alter 

dramatically the course of major political events, like the Brexit referendum, but on 

the other hand, they cannot be discarded as ‘too little, too late’.  
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