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The Country of Origin (COO) Principle is frequently used as the template for secondary legislation
aiming at realizing the internal market. The main feature of the harmonization using this model is
that the home Member State should enforce the minimum requirement agreed on for issuing the
relevant authorization, licence, etc. The other Member States in which the authorization, etc., is
used (the host Member States) should recognize the harmonization and should neither enforce
their own conditions for issuing an authorization, etc., nor try to make a parallel enforcement of
the harmonized minimum requirement. Thus, the proper compliance with this type of harmo-
nization faces two challenges: how to ensure that the host Member State enforces the minimum
requirements agreed upon and continues to ensure that these are complied with, and how to
ensure that the host Member States do not take it upon themselves to enforce the same
requirements. If these two challenges are not overcome, the harmonization is not likely to
work as intended, and consequently both the EU legislator and the Court of Justice of the
European Union have taken different steps to overcome these challenges. By focusing on a
selection of different areas using the COO Principle (insurance, driving licence, road haulage
transport, audiovisual media services and credit institutions) these challenges and the remedies put
in place to overcome them are analysed. This includes an analysis of recent reforms undertaken in
these areas as well as an analysis of relevant case law. It is shown that different approaches have
been used successfully to ensure better compliance, but there also seems to be approaches that are
either less functional or a ‘no go’.

1 INTRODUCTION

The Country of Origin (COO) principle is frequently used as the foundation for
secondary legislation aiming to realize the internal market. Its main feature is that one
Member State (hereinafter ‘the homeMember State’) issues the necessary authorization,
licence, permit, diploma or the like (for convenience, in the following just referred to as
‘authorization’) to conduct an activity, and other Member States (hereinafter ‘the host
Member States’) should recognize that authorization. This model has been used in many
different areas to promote the free movement of goods, services or persons.

Even though the COO principle has been in use in many areas for several years,
harmonization in this area continues. It appears that as the rules on application of the
COO principle are perfected, the focus shifts to ensuring the Member States’
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compliance with the rules already adopted. This is hardly surprising given how
important compliance is for the proper working of the COO principle. The COO
principle is based on the premise that home Member States enforce the minimum
requirement agreed upon, and other Member States must then recognize this
authorization and allow the authorized person or business to conduct activities on
their territories. If a home Member State does not ensure compliance with the
minimum condition, it gives those operating under an authorization in that country
an advantage over those authorized in other Member States. This may be beneficial
to the home Member State as it may be able to attract more businesses, but it will
surely be unattractive to those authorized in other Member States (where they
enforce the requirements), just as it will be a thorn in the side of the Member
States that have an effective compliance. Furthermore, the lack of compliance in the
home Member State will make it more difficult for other Member States to accept
the duty to recognize the authorization. Mutual recognition of authorization is
clearly based on trust and if there is a lack of compliance and enforcement, trust
will evaporate.

Given this situation, some efforts have been made in recent years to overcome
the problems of lack of compliance. As part of these efforts it has become clear that
the compliance problem may have different causes and therefore requires different
remedies. Most often, the focus is on the problem of ensuring that the home
Member State complies with EU law, either by clarifying EU law or by making its
enforcement (in particular effort to monitor for compliance and sanctioning
breaches of EU law) more effective,1 but the question of how other Member
States, e.g. host Member States, may participate in the enforcement also appears as
a pressing issue. The main focus will be on the regulation on driving licence, road
haulage transport and audiovisual media services (AVMS), but a few references will
also be made to insurance and credit institutions.2 As the aim is to point out how
compliance mainly through more effective enforcement may be achieved in the
harmonization relying on the COO principle, the focus is on the problems that

1 On the effective enforcement of EU law, including the problem of defining the concept of ‘effective
enforcement’, see New Directions in the Effective Enforcement of EU Law and Policy (Sara Drake and
Melanie Smith eds, Edward Elgar 2016).

2 The main legislative acts are the Directive 2006/126/EC on driving licences, Regulation 1071/2009/
EC establishing common rules concerning the conditions to be complied with to pursue the occupa-
tion of road transport operators (hereinafter ‘Road Haulage Transport’) and 1072/2009/EC on
common rules for access to the international road haulage market (hereinafter ‘Cabotage
Transport’), Directive 2010/13/EU on the coordination of certain provisions laid down by law,
regulation or administrative action in Member States concerning the provision of audiovisual media
services (hereinafter ‘AVMS’), Directive 2009/138/EC on the taking-up and pursuit of the business of
Insurance and Reinsurance (Solvency II) (hereinafter ‘Solvency II’), and Directive 2013/36/EU on
access to the activity of credit institutions and the prudential supervision of credit institutions and
investment firms (hereinafter ‘Credit Institutions’). Several of these acts are in the process of being
amended and these amendments play a central role in the following analysis.
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have a broader implication, and the more specific problems that seem only to be
relevant in specific areas are not dwelled upon.

The article is structured in the following way; first, section 2 outlines the use
of harmonization relying on the COO principle and outlines the main elements
of this harmonization. Next, section 3 focuses on the compliance and in parti-
cular the enforcement problems relating to the home Member States, whereas
section 4 outlines the position of host Member States in the enforcement.
Section 5 concludes.

2 APPLICATION OF THE COO PRINCIPLE AND ITS MAIN
ELEMENTS

2.1 THE APPLICATION AND IMPLICATIONS OF THE COO principle

The COO principle involves an element of mutual recognition as Member States
must recognize authorizations issued in the host Member States. Sometimes,
mutual recognition has been developed by the Court of Justice of the
European Union (CJEU) as, for instance, in the seminal Cassis de Dijon judg-
ment, but also in later cases concerning mutual recognition of authorizations,
diplomas, etc.3 These cases also prompted a wider use of the principle in
secondary legislation, initially in the area of free movement of goods,4 but later
also in other areas. In the 1985 White Paper on Completing the Internal Market
the Commission repeated not only its plan to utilize the principle of mutual
recognition in the area of free movement of goods (so-called ‘new approach’),
but also regarding vocational training, professional qualifications and diplomas,5

and different forms of services, including financial services, transport and
broadcasting.6 According to the Commission, the harmonization in the latter
areas should be based on what they called the ‘principle of home country
control’.

The COO principle has been used as a template for harmonization in many
areas of harmonization. Most notably in the area of services where the provision of
services is often conditional on some sort of authorization. Thus, the principle has
been used in many different areas of financial services,7 insurance,8 broadcasting,9

3 See Case 120/78, Cassis de Dijon and later judgments such as Case C-76/90, Säger and Case C-340/89,
Vlassopoulou, just to name a few of the most important ones.

4 See Commission Communication OJ 1980 C 256/2.
5 COM(85) 310, paras 88–94.
6 COM(85) 310, paras 101–23.
7 Directive 2013/36/EU (Credit Institutions), Directive 2004/39/EC on market in financial instru-

ments (MiFID), replaced in Jan. 2018 with Directive 2014/65/EU, MiFID II.
8 Directive 2009/138/EC (Solvency II).
9 Directive 2010/13/EU (AVMS).
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electronic commerce,10 and transport.11 Also, it has facilitated free movement of
persons by regulation relating to driving licences,12 car registration certificates13

and mutual recognition of professional qualifications.14 In the area of free move-
ment of goods the principle has played a lesser role but has been used in a few
instances.15 With such a diversity of areas it is not surprising that the degree to
which home Member States are granted jurisdiction and the degree to which it
prevents host Member States from regulating and supervising differ. This has to be
borne in mind in the following as this is part of the reason why compliance
problems may have different importance and features in the different areas.

If the COO principle is applied, it potentially has far-reaching conse-
quences. First of all, the principle promotes free movement as the persons or
companies only have to comply with the rules in the home Member State,
even when they exercise their right of free movement.16 This promotes legal
certainty to the extent that it ensures that they only have to comply with one
set of regulations and with one authority.17 When it increases free movement
of businesses, it also increases competition as markets are opened to foreign
competitors.18 It also has the consequence that host Member States have to
accept that they will partially lose the competence to regulate and supervise
businesses authorized in other Member States. It is clear that this loss of
sovereignty can be difficult for host Member States, and this is clearly the
Achilles heel of the principle.19 It requires the host Member States to trust the
home Member State to ensure compliance with the agreed minimum rules,

10 Directive 2000/31/EC on electronic commerce. The harmonization in this area has some special
features, but essentially, it relies on the COO principle.

11 Most importantly, Regulation 1071/2009 (Road Haulage Transport), Regulation 1072/2009
(Cabotage Transport), Regulation 1073/2009/EC on common rules for access to the international
market for coach and bus services, Regulation 87/540 on access to the occupation of carrier of goods
by waterway, and Regulation 3922/91 on the harmonization of technical requirements and admin-
istrative procedures in the field of civil aviation.

12 Directive 2006/126/EC (Driving Licences).
13 Directive 1999/37/EC on registration documents for vehicles.
14 The horizontal directive, Directive 2005/36/EC (Professional Qualifications) with later amendments,

but also specific directives such as Directive 98/5/EC on lawyers.
15 See for instance Directive 2001/82 on veterinary medicinal products and Directive 2001/83 on

medicinal products for human use.
16 Directive 2006/126/EC (Driving Licences), recital 2.
17 For instance, Directive 2010/13/EU (AVMS), recitals 33–34.
18 For instance, Regulation 1071/2009 (Road Haulage Transport) recital 1, and Directive 2010/13/EU

(AVMS), recital 2, both even making the point that it promotes ‘fair’ competition. Directive 2013/35/
EU (Credit Institutions) aims to ‘create equal conditions of competition between credit institutions’,
see recital 12.

19 Also Markus Möstl, Preconditions and Limits of Mutual Recognition, Com. Mkt. L. Rev., vol. 47, 405–36 at
407 (2010), Miguel Poiares Madoro, So Close and Yet So Far: The Paradoxes of Mutual Recognition, J. Eur.
Pub. Pol’y vol. 14, 814–25 (2007), and Wolfgang Kerber & Roger van den Bergh, Mutual Recognition
Revisited: Misunderstandings, Inconsistencies, and a Suggested Reinterpretation, KYKLOS 447–65 at 454 (2008).
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which may be difficult in some situations.20 Therefore, the COO principle
needs to accommodate the fears that host Member States may have and thus
allow them a role in the enforcement. If this is not the case, it is unlikely that
the principle will be operating smoothly, and Member States would be reluc-
tant to agree to harmonization based on this principle.21

2.2 MAIN ELEMENTS IN HARMONIZATION RELYING ON THE COO principle

Often harmonization relying on the COO principle has adopted a minimum (or
even maximum) harmonization of the conditions for issuing authorizations.22

There are several reasons why this is normally a feature of this kind of
harmonization.23 First, it will be less likely that Member States accept to delegate
sovereignty to other Member States if they cannot be sure that at least some
minimum conditions are fulfilled.24 Second, if there is no minimum harmoniza-
tion, it is inevitable that the conditions for issuing authorization will differ. The
persons and companies seeking authorization may exploit these differences by
favouring the Member States which have the most accommodating conditions,
and thereby regulatory competition may emerge.25 Whether such competition is
good or bad in the long run may be debated, but in the short run it may be an
unacceptable consequence for those host Member States that feel compelled to
give up their stricter conditions due to the effect of mutual recognition. To avoid

20 That lack of trust of other Member States is often a barrier to the application of the COO principle,
and the principle of mutual recognition, in general, has been documented by many reports, including
recently the report of the Commission entitled ‘Evaluation of the Application of the mutual recogni-
tion principle in the field of goods’, 2015, at 96 (ENTR/172/PP/2012/FC). These days, it seems that
the issue of mutual trust is mostly discussed in a broader context often including mutual recognition of
decisions in criminal matters, see the Commission communications COM(2005) 195 and COM(2014)
144, at 4, Matthias Weller, Mutual Trust: In Search of the Future of European Union Private International
Law, J. Priv. Int’l L. 64–102 (2015), Xaviar Groussot, Gunnar Thor Petursson & Henrik Wenander,
Regulatory Trust in EU Free Movement Law: Adopting the Level of Protection of the Other?, European Papers
865–92 (2016), and Nathan Cambien, Mutual Recognition and Mutual Trust in the Internal Market,
European Papers 93–115 (2017).

21 Similarly Markus Möstl, Preconditions and Limits of Mutual Recognition, Common Mkt. L. Rev. 405–36
at 407 (2010).

22 Similarly Vassilis Hatzopoulos, Regulating Services in the European Union 266 (2012). There are examples
where the principle has been used without any noteworthy minimum harmonization, see for instance
Directive 2006/126/EC (Driving Licences), Directive 2000/31/EC (Electronic Commerce) and
Directive 2001/24/EC (Winding-up of Credit Institutions).

23 For a more detailed account see Karsten Engsig Sørensen, The Country-of-Origin Principle and Balancing
Jurisdiction Between Home Member States and Host Member States, (1) Eur. Bus. L. Rev. 37–76 at 30
(2019).

24 See also Wulf-Henning Roth, in Research Handbook on the Law of the EU’s Internal Market 433
(Koutrakos & Snell eds 2017), and Kenneth A. Armstrong, in The Law of the Single Market 255
(C. Barnard & Joanne Scott 2002).

25 Literature on regulatory competition in the EU is overwhelming, but see for instance Alexandre Saydé,
Abuse of EU Law and Regulation of the Internal Market, 249–94 (2014) with further references.

ENFORCEMENT OF HARMONIZATION 385



this, it is likely that they will require some minimum harmonization before
accepting the COO principle as a regulatory template, or may subsequently press
for additional harmonization if they perceive that the principle is causing an
undesired deregulation.

A very important ingredient of the harmonization applying the COO principle
is that those applying for an authorization must have a connection to the Member
State where they are applying, e.g. the home Member State. If a person or company
may freely choose where to apply for authorization, it is likely that they will choose
the most attractive rules and not necessarily the Member State to which they have
the closest connection. The result would not only be a fully fledged regulatory
competition, but it would also result in a situation where the home Member State
would find it difficult to supervise the persons and companies authorized because
that person or company may not have any link with or activities in the home
Member State. Therefore, it makes sense to ensure that persons and companies can
only apply for authorization in a Member State to which they have the necessary
connecting factor, in the form of either normal residence (persons), real seat
(companies) or requirement for an establishment. If there is an extensive minimum
harmonization of the conditions for issuing the authorization, the incentive for such
forum shopping may be lesser, but even in such cases there are likely to be
differences in how Member States ensure compliance, and that could work as an
incentive to shop around for an authorization.26

3 ENSURING COMPLIANCE AND EFFECTIVE ENFORCEMENT
IN THE HOME MEMBER STATE

The COO principle indicates that the home Member State is responsible for
enforcing the minimum conditions agreed upon for those that have the necessary
connecting factor. Not only is the home Member State obliged to ensure that the
conditions are fulfilled when the authorization is granted, but they must also ensure
that the conditions continue to be fulfilled subsequently. If this is not the case, the
home Member State should either suspend or withdraw the authorization.

Since some of the authorized persons and companies may only conduct a small
fraction (or none) of their activities in the home Member State, it may not only be
difficult for them to conduct this continuous check that the conditions are fulfilled,
but it may also be that they lack the incentive as the home Member States will not
be much affected by the fact that the conditions are no longer fulfilled, as this will

26 The CJEU has pointed out that a connecting factor may be unnecessary if there is a complete
harmonization of the conditions for issuing the authorization, see Joint Cases C-334/06–336/06,
Zerche, para. 69, and Case C-184/10, Grasser, para. 27.
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have consequences for consumers and other stakeholders in the Member State in
which the activity is conducted.

There have been several studies and reports which show that there are
problems with ensuring an effective27 compliance in the home Member States.28

This is problematic as it undermines other Member States’ duty to recognize and
accept the authorization. As mentioned in section 1, a lack of compliance may
create an uneven playing field for those operating under an authorization, but it
may also undermine the mutual trust between Member States that is a prerequisite
for the model.

However, the studies also show that the compliance problem takes different
shapes and therefore also calls for different solutions. Sometimes compliance
deficiencies may be overcome by action taken by the Commission, for instance,
recommendations made by the Commission29 or in graver cases by initiating
infringement proceedings.30 But in case of more serious or widespread insufficient
compliance, other remedies may be contemplated. In the following, these different
compliance problems and their potential remedies will be analysed focusing on the

27 When testing how effective secondary legislation has been, the Commission ‘analyse the progress made
towards achieving the objectives of the intervention, looking for evidence of why, whether or how
these changes are linked to the EU intervention’, see the Better Regulation: Guidelines and toolbox
published by the Commission, at 59–60, https://ec.europa.eu/info/law/law-making-process/plan
ning-and-proposing-law/better-regulation-why-and-how/better-regulation-guidelines-and-toolbox_
en (accessed 14 July 2019).

28 Thus, the Commission has conducted a study of the driving licence directive in 2017 (The imple-
mentation of Directive 2006/126/EC on driving licences, Nov. 2017), https://publications.europa.
eu/en/publication-detail/-/publication/bbd8141d-e603-11e7-9749-01aa75ed71a1/language-en
(accessed 14 July 2019). As for AVMS, the Commission has conducted an ex-post evaluation of the
Directive, SWD (2016) 170 as well as an impact assessment of the proposal for a new directive, see
SWD(2016) 169 and the proposal COM (2016) 287. In the area of road haulage transport there is a
REFIT ex-post evaluation by the Commission, SWD(2016) 350, a report on the implementation of
Regulation 1071/2009, COM(2017) 116 and an impact assessment SWD(2017) 194 that accompanies
the pending proposal to amend the regulation, see COM(2017) 281. Additionally, there are several
external studies, most recently Ricardo et al, Support Study for an evaluation of Regulations (EC) No
1071/2009 and No 1072/2009, Nov. 2015, https://ec.europa.eu/transport/sites/transport/files/facts-
fundings/evaluations/doc/2015-12-ex-post-evaluation-regulations-2009r1071-and-2009r1072.pdf
(accessed 14 July 2019) and the Study to support the impact assessment for the revision of Regulation
(EC) No 1071/2009 and Regulation (EC) No 1072/2009, Apr. 2017 https://ec.europa.eu/transport/
sites/transport/files/2017-04-support-study-ia-revision-haulage.pdf (accessed 14 July 2019).

29 Thus, it appears that the Commission has contacted Member States where they have been informed of
potential cases of insufficient enforcement. See for instance the cases on letterbox companies engaged
in road haulage transport, SWD(2016) 350, at 14.

30 Recently, this has frequently happened as regards Directive 2006/126/EC (Driving Licences).
According to Art. 15 of the Directive, Member States should establish a network for the exchange
of information on the licences they have issued, exchanged, replaced, renewed or revoked (RESPER).
The network should have been running from Jan. 2013, but it seems that the system is not fully
operational as the Commission initiated infringement proceeding against several Member States in late
2015 for failing to connect to the network, see press release IP/15/6013. Also, on 15 Feb. 2017 the
Commission announced that it would proceed with infringement proceedings against four Member
States for not complying with several of the conditions for issuing licences, see press release IP/17/241.
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regulation on driving licences, road haulage transport and AVMS. The focus will
be on compliance problems that relate to the Member States’ (lack of) effort to
effectively enforce EU law.

3.1 THE NEED TO CLARIFY AND SPECIFY CERTAIN CONDITIONS

If the condition for granting jurisdiction or the condition for awarding the
authorization are unclear or imprecise, it is likely that they will be interpreted
differently by the Member States. This may result in a less effective compliance as
some Member States will inevitable apply a more relaxed interpretation. The
logical way of overcoming this problem is to clarify the conditions.31

This model may be used in relation to both the minimums conditions and the
connecting factors that determine which Member State has jurisdiction. Recently is
seems often to have been used to clarify the connecting factors. A good example is the
regulation of connecting factors in Regulation 1071/2009/EC on road haulage trans-
port. Pursuant to Article 3 (1)(a), it is, inter alia, a condition for the occupation of road
transport operators that they ‘have an effective and stable establishment in a Member
State’. This condition has been specified in quite some detail in Article 5 of the
Regulation. Nevertheless, there have been several indications that road transport opera-
tors manage to pass as being established in a Member State without having any real
establishment.32 The problem is that the operators use ‘letterbox companies’ that do not
carry out the necessary functions in the Member State in which they are set up and
where they seek authorization.33Once again, the remedy has been to harmonize in even
greater detail what it takes to be established in a Member State. To this end, the
Commission has proposed an amendment to the Regulation.34 According to the
proposal, it is specified that to have an establishment a long list of different documents
(including transport contracts, labour contracts, etc.) must be kept at the premises.

31 See for instance the Commission’s Impact Assessment SWD(2017) 194, at 27, pointing out that by
‘specifying the rules and promoting a more coherent and consistent monitoring and enforcement
thereof, the effectiveness of enforcement should be improved’.

32 See further Karsten Engsig Sørensen, The Fight Against Letterbox Companies in the Internal Market,
Common Mkt. L. Rev. vol. 52, 85–118 at 100–02 at 52 (2015). For an empirical examination of
the phenomena, see Sebastian Kummer, Maria Dieplinger & Elmar Fürst, Flagging Out in Road Freight
Transport: A Strategy to Reduce Corporate Costs in a Competitive Environment: Results from a Longitudinal
Study in Austria, 36 J. Transport Geography 141–50 (2014).

33 Cf. the Commission’s report on the State of the Union Road Transport Market, COM(2014) 222, at
15. The conclusion was substantiated by the later report prepared by the Commission, REFIT Ex post
evaluation of Regulation 1071/2009, SWD(2016) 350 final, at 12 and 28–29 and the Impact
Assessment SWD(2017) 194, at 5. There are also independent reports that confirm this problem, see
the study prepared by Ricardo, Study to support the impact assessment for the revision of Regulation
(EC) No 1071/2009 and Regulation (EC) No 1072/2009, Final report, Study contract no. MOVE/
D3/SER/2016–200/SI2.736295, Apr. 2017, at 33–34.

34 See COM(2017) 281.
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Moreover, it is required that the undertaking holds an ‘operational infrastructure’ and
employs duly qualified administrative personnel there in proportion to the establish-
ment’s activities and that it should be open during customary business hours.35

Also, it has proven difficult to handle the rules on jurisdiction in the application of
the AVMS Directive.36 Normally, the Member State in which the media service
provider has its head office and where the editorial decisions about the AVMS are
taken has jurisdiction.37 In a recently adopted directive, the latter criteria for allocating
jurisdiction has been defined in more detail as the place where these decisions are
‘taken on a regular basis for the purpose of exercising editorial responsibility and linked
to the day-to-day operation of the audiovisual media service’.38

These two examples show that it may be possible to ensure a more uniform
compliance with secondary law if the conditions are clarified. Eventually, EU law
may end up specifying the condition in a rather extremely detailed form. Both
examples have to do with the connecting factors that determine the jurisdiction.
Since the issue of jurisdiction seems to be particularly sensitive, inter alia, because it
may cause a behaviour that is regarded as abusive, this may explain the very high
level of detail in the harmonization.

3.2 THE LACK OF COOPERATION BETWEEN Member States

Compliance with EU law relying on the COO principle often requires that the
Member States cooperate. For instance, there may be situations where several
Member States claim to have jurisdiction, and such dispute may be solved by
cooperation. Even if it is undisputed which Member State is the home Member
State, an effective enforcement by that Member State may require the cooperation
of other Member States. Since many businesses will perform activities in several
Member States, the home Member State may require information from the host
Member States to ensure the compliance with EU law.

Secondary law often includes provisions which ensure that the Member States
have a duty to cooperate and exchange necessary information. Such a general duty
to cooperate may, however, not be enough to ensure a functioning cooperation,
and there is evidence that the cooperation between Member States often does not
work as cooperation is limited and ineffective.39

35 See the most recent compromise version of the new Art. 5, agreed on 3 Dec. 2018 (2017/0123
(COD), 2017/0122 (COD) and 2017/0121 (COD)).

36 See SWD(2016) 169, at 9–10.
37 See Directive 2010/13/EU (AVMS), Art. 2(3)(a).
38 See Directive 2018/1808 amending Directive 2010/13/EU (AVMS), Art. 1(1)(d)(bb).
39 In relation to road haulage transport, see the reports prepared by the Commission, SWD(2017) 194, at

11–12, COM(2017) 116, at 11, and SWD(2016) 350, at 19, and in relation to the free movement of
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This problem cannot be overcome by stressing once again the duty to
cooperate, but it may be overcome by specifying how Member States should
cooperate. In the case of road haulage transport the Commission has proposed to
specify the maximum time period for Member States to reply to reasoned requests
from other Member States and an obligation for Member States to conduct
inspections concerning non-compliance with the required connecting factors in
their territories on the basis of evidence provided by other Member States.40

Another way of enhancing cooperation is to set up a system that allows the
exchange of certain information. In the area of road haulage transport, the EU is
setting up the European Register of Road Transport Undertakings (ERRU).41

Regulation 1071/2009/EC (Road Haulage Transport) requires that some infor-
mation is included in the national electronic register, and these registers are in the
process of getting interconnected, see Article 16. Under Directive 2006/126/EC
(Driving Licences), Article 15, Member States should establish a network for the
exchange of information on the licences they have issued, exchanged, replaced,
renewed or revoked (RESPER). The use of RESPER helps Member States to
ensure that a person does not hold more than one licence and that a suspension of a
licence is respected by all Member States. The network should be running from
January 2013, but it seems that the system was not fully operational at that time.42

A recent study undertaken by the Commission indicates that the system is func-
tional even though the Commission finds that there is room for improvements.43

It may also benefit the cooperation between the Member States’ authorities if
such a cooperation is institutionalized. This can be done by forming a committee
where representatives from the different authorities meet and exchange views. A
committee, for instance, exists under Directive 2010/13/EU (AVMS), Article 29
and Directive 2006/126/EC (Driving Licences), Article 9. The Commission has
also established a European Regulators Group for Audiovisual Media Services
(ERGA),44 and recently ERGA has been acknowledged in an amendment to the
directive.45 In the amendment the task of ERGA is defined, and apart from

goods, the report by the Commission entitled ‘Evaluation of the Application of the mutual recognition
principle in the field of goods’, ENTR/172/PP/2012/FC, 2015, at 101.

40 Art. 18 of the proposal COM(2017) 281. The proposal seems more or less to have been accepted by
the Council according to the proposal that was agreed on 3 Dec. 2018 (2017/0123 (COD), 2017/
0122 (COD) and 2017/0121 (COD)).

41 In May 2016, all Member States but three were participating in the register, and at least for some
Member States there seems to be a regular exchange of information relating to good repute, see SWD
(2016) 350, at 19.

42 Thus, in late 2015, the Commission initiated infringement proceeding against several Member States
for failing to connect to the network, see press release IP/15/6013.

43 See the Commission’s report, The implementation of Directive 2006/126/EC on driving licences,
Nov. 2017, at 84–95.

44 Decision C(2014) 462, final.
45 See the new Art. 30b added to Directive 2010/13/EU (AVMS) by Directive 2018/1808.
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advising the Commission, ERGA is also intended to provide for the exchange of
experience and good practice and to provide its members with information
necessary for the application of the directive.46 But ERGA is also intended as a
forum for solving disputes of questions related to which Member States have
jurisdiction over a service provider. According to another new addition to
Directive 2010/13/EU (AVMS), Article 2(5b) in case there is a dispute over
jurisdiction, the Commission may request ERGA to provide an opinion. Since
the group may only deliver an opinion, it is not a proper dispute settlement body.
To set up a proper dispute settlement body it would be necessary to set up a body
that has jurisdiction over the national authorities. Such a European body has only
been created for financial institutions.47

Thus, as the examples show, there are different ways in which the EU
legislator may make the cooperation between Member States more functional
and thus increase the Member States’ compliance with EU law.

3.3 THE UNEVEN FREQUENCY AND STRINGENCY OF CONTROL MEASURES

Proper compliance does not only require clear rules and cooperation, it also
requires that the Member States actually undertake to perform control measures.
Normally, it is left to the Member State to decide which forms of control to
undertake and how often. As a result, it is likely that the frequency and stringency
of the control measures will differ. This is confirmed in a recent survey performed
in the area of road haulage transport showing that there were significant differences
in the way the Member States conducted their control of, inter alia, the condition
for access to the occupation of road transport operators and in their checks for
illegal cabotage.48

This is not a new problem, and the EU legislators have made some efforts
earlier to overcome this. Thus, it has been stressed in EU law that the home
Member State has the duty to conduct a continuous check that the conditions for
exercising the activity are still fulfilled.49 In some areas the harmonization goes
even further by specifying how the home Member States could conduct this task,
inter alia, by specifying how often these checks must be conducted.50 Since the

46 See the new Art. 30b(3) added to Directive 2010/13/EU (AVMS) by Directive 2018/1808.
47 See Regulation 1093/2010, establishing a European Supervisory Authority (European Banking

Authority), Art. 19.
48 SWD(2017) 194, at 10–11.
49 Regulation 1071/2009 (Road Haulage Transport), recital 7 and Art. 12(1). A similar duty is for-

mulated, for instance, in Directive 2013/36/EU (Credit Institutions), Arts 14(3) and 18(c).
50 This is, for instance, the case in the regulation of road haulage transport where there has been much

focus on how the continuous control is conducted. According to Art. 12(2) of Regulation 1071/
2009/EC (Road Haulage Transport), the home Member State must perform a check on authorized
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recent survey shows that there are substantial differences, the Commission has
proposed an amendment to Regulation 1072/2009 that specifies how the Member
States should perform checks for compliance with the cabotage provisions. It is
proposed that the Member States should check 2% of the cabotage operations from
2020 and 3% from 2022 and should undertake concerted roadside checks with
other Member States at least three times a year.51

A similar attempt to specify how the Member States must perform their
control may be under its way in the Driving Licence Directive. As mentioned,
the rules on jurisdiction have caused major problems in this area. As outlined
above in section 2.1, the Directive now includes a definition of the concept of
‘normal residence’ which is decisive when determining jurisdiction. Even though
this concept seems fairly precise (requiring residence for 185 days), it turns out that
it is administered very differently. Especially, it differs which procedures the
Member States use to check normal residence ranging from checks in the national
population register or tax register to requiring that applicants should provide proof
by submitting different documents (employment contracts, pay slops, residence
permits, utility bills, lease agreements, income tax returns, etc.). Some Member
States do not have any procedures in place to check normal residence.52 The result
is that there is still room for driving licence tourism, and consequently, the
Commission has proposed that it will define a common procedure for determina-
tion of normal residence.53 The report was published at the end of 2017, and it
seems that the Commission has not yet taken action on their own recommenda-
tions. If so, it will be another step towards a harmonization of how Member States
should perform their enforcement task.

However, is seems almost impossible to specify in detail how the Member
States should conduct their control. The most effective control will often depend
on which competences and resources are available to a Member State as well as on
the type of evasion or fraud that occur in the Member State. Therefore, alterna-
tively less intrusive steps may be preferable, and there are a few examples of such
alternative approaches.

One approach is to require that the Member States develop a risk classification
system to help target the businesses that are most likely to merit control. According
to Article 12 of 1071/2009, Member States must extend the risk classification

firms every five years. According to Art. 12(3), it must perform individual checks on the request of the
Commission.

51 Art. 10a in the proposal COM(2017) 281. A similar attempt to regulate how Member States should
perform their control measures was made with the adoption of Directive 2006/22/EC on minimum
conditions for the implementation of Council Regulations (EEC) No 3820/85 and (EEC) No 3821/
85 concerning social legislation relating to road transport activities.

52 See the report, The implementation of Directive 2006/126/EC on driving licences, Nov. 2017, at 55.
53 Ibid., at 8.
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system adopted under Directive 2006/22/EC (covering infringement of social
rules) to cover all infringements which may lead to loss of good repute.54 By
requiring such a system, the EU legislator still interferes with how the Member
States conduct their control, but instead of dictating which control measure the
Member States should undertake it tries to ensure that the Member States target
their control efforts in a better way and in accordance with similar standards.

Another way to affect how the Member States conduct their control could be
to require the Member States to disclose the result of their controls. For instance,
in the recent amendment of the AVMS Directive, Article 2 is amended to ensure
that the Member States shall communicate to the Commission a list of the AVMS
providers under their jurisdiction, and the criteria set out in paragraph 2 to 5 on
which their jurisdiction is based. Furthermore, they are to inform the Commission
of any change to that list.55 By requiring the Member State to specify on what they
base their jurisdiction it also encourages the Member States to make a thorough
control to ensure that their decisions cannot be criticized. This regulatory model is
taken a step further in Regulation 2015/983/EU (European Professional Card).
According to Article 6(2), the responsible Member State should confirm that the
applicant is established where he or she claims to be and ‘… shall also upload any
relevant proof of the applicant’s legal establishment or add a reference to the
relevant national register’ in the Internal Market Information system (IMI). The
Regulation thus requires that the home Member State makes its evidence available
to other Member States and thus, indirectly it requires proof that the connecting
factor has been checked. In principle, it is possible to require that Member States
disclose information which makes it possible for other Member States and the
Commission to assess how control has been undertaken. There are, however,
limits to the model, as it is costly and burdensome on the home Member States
and may also raise privacy issues.

In the area of credit institutions the existence of a supranational body, European
Banking Authority (EBA), has made it possible to use this reporting model to
develop ‘consistency in the supervisory review and evaluation process’.56 Here the
national supervisory authority must report on a range of issues about how they
approach supervision in different areas to EBA. The EBA must report annually to
the parliament on the degree of coherences in the enforcement in this area.
Furthermore, the EBA may perform a peer review and may issue guidelines to the

54 The Commission’s Impact Assessment suggested that a possible way of optimizing this system was to
develop a common classification of undertakings to indicate the increasing level of risk of non-
compliance, as well as a common list of factors to determine the risk level of each operator, see
SWD(2017) 194, at 29. None of these suggestions found their way into the proposal.

55 See the new Art. 2(5b) added by Directive 2018/1808.
56 Directive 2013/36/EU (Credit Institutions), Art. 107(1).
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Member State about ‘common procedures and methodologies for the supervisory
review and evaluation process’.57

To sum up, there have been some attempts undertaken by the EU legislators
to overcome the fact that home Member States conduct their control differently.
However, apart from the situation whether or not specific problems have been
detected it will be difficult to specify in detail how the Member States should
conduct their control and therefore alternatively, a softer (disclosure) and broader
(by focusing on risk assessment systems, etc.) approach of regulation may be
preferable.

3.4 UNEVEN RESOURCES AND ORGANIZATION

The effectiveness of the Member States’ enforcement will also differ according to
how many resources the Member States allocate to perform control. A survey
conducted among authorities involved in enforcing the rules on road haulage
transport showed that there were considerable variations in the number, type,
size and resources of national enforcement bodies in this area.58 It was reported
that in several Member States there was a lack of manpower. Even though there
were no quantitative estimates on the cost of enforcing the two Regulations, there
were indications that the cost varied substantially.59 Despite these indications, the
Commission did not address this issue in the proposal it adopted afterwards.60 The
reason is likely that the issue of resources is normally an issue left to the Member
States. Even though, in principle, it would be possible to dictate the minimum
level of resources that should be allocated to enforcement, this has not happened
yet – not in this area or any other areas, as far as the author knows.

Normally, it is also left to the Member States to decide how to organize the
enforcement. Often, it is left to the Member States to decide which body should
be responsible for the enforcement. Either the question is not addressed at all,61 or
it is only addressed in general terms that this body should have sufficient resources
and competences, but the details are not addressed.62 However, there are a few
instances where the EU legislators have insisted that the body in charge of ensuring

57 Ibid., Art. 107(2)-(3).
58 SWD(2016) 350, at 25.
59 SWD(2017) 194, at 3 with further references.
60 COM(2017) 281.
61 This is the case as to Directive 2006/126/EC (Driving Licences) and Directive 2010/13/EU (AVMS).
62 See Directive 2013/36/EU (Credit Institutions), Art. 4(4): ‘Member States shall ensure that the

competent authorities have the expertise, resources, operational capacity, powers and independence
necessary to carry out the functions relating to prudential supervision, investigations and penalties set
out in this Directive’. On supervisory powers, see also Arts 64 and 104 of the same directive. See also
Directive 2009/138/EC (Solvency II), Arts 27 and 34.
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compliance and enforcement should be independent. Recently, this solution has
also been adopted in relation to the AVMS Directive. Article 30 added by
Directive 2018/1808 requires the Member State to make the national regulatory
authorities more independent of any other public or private body. This is done,
inter alia, by requiring that the head of an authority can only be dismissed if he or
she no longer fulfils the conditions required for the performance of his or her
duties, and by requiring that the authority has a separate annual budget, see Article
30(4)-(5). The aim of this change is also to improve compliance. According to the
impact assessment made by the Commission, ‘regulatory independence both from
political bodies and commercial interests is essential to ensure effective market
supervision, proper application of the rules of the Directive and to guarantee media
freedom and pluralism’.63 So, even though an independent authority may serve
several purposes, it will also add to a more effective enforcement of EU law.64

3.5 DIVERGENT PENALTIES

Finally, the effectiveness of enforcement may depend on what penalties the
authorities use. The survey undertaken in the area of road haulage transport
showed that the penalties used differ substantially, and the Commission found
that in some cases the penalties do not ensure an effective enforcement as they are
not dissuasive.65 Not only are the levels of fines for the same offences very
different, but it also differs whom is made liable.66

Historically, penalties have only been harmonized to a limited extent. Most
often, harmonization has been limited to stating that the Member State should
apply penalties that are ‘effective, proportionate and dissuasive’.67 Even though this
standard has been interpreted frequently by the CJEU, the Court has been better at
setting the maximum threshold for penalties than the minimum threshold.68

However, there has been precedence for harmonizing the penalties in more detail
as there are several areas where the EU legislators have formulated some minimum
requirements for which penalties should be available and for the application of some of
these. This is, for instance, the case in the regulation of credit institutions where
administrative penalties have been harmonized to some detail.69 Despite the divergent

63 SWD(2016) 169, at 10.
64 See also SWD(2016) 169, at 43–44.
65 SWD(2016) 350, at 25.
66 SWD(2017) 194, at 16–17.
67 See for instance Regulation 1071/2009 (Road Haulage Transport), Art. 22, Regulation 1072/2009

(Cabotage Transport), Art. 16, and Directive 2013/36/EU (Credit Institutions), Art. 64(1).
68 Karsten Engsig Sørensen, Member States’ Implementation of Penalties to Enforce EU Law: Balancing the

Avoidance of Enforcement Deficits and the Protection of Individuals, Eur. L. Rev. 811–31 (2015).
69 Directive 2013/36/EU (Credit Institutions), Arts 64–72.
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penalties used in the area of road haulage transport, the Commission only proposed a
very limited intervention in this area. If adopted, the proposal for amendments to the
two Regulations will give the Commission the power to adopt delegated acts to
establish a list of categories, types and degrees of seriousness of infringement of Union
law.70 This does not directly address the different types of penalties or the minimum
level of penalties but would help to ensure that theMember States assess the seriousness
of different infringements in the same way.

4. HOST MEMBER STATES’ INVOLVEMENT IN THE
ENFORCEMENT

If the home Member State has issued the authorization, the COO principle would
dictate that the other Member States should recognize the authorization. This
means that the host Member State will not be able to re-examine whether the
conditions for issuing the authorization are fulfilled as this examination has already
been – conclusively – conducted by the home Member State. Consequently, it is
normally the sole responsibility of the home Member State71 to conduct this
ongoing supervision, but in a few directives, the host Member State is given a
role in this supervision.72

Despite this starting point, there are certain situations where host Member
States may, nevertheless, deny to recognize the authorization issued by the home
Member State. These can either be express exceptions found in secondary law or
unwritten exceptions.

70 See the proposed Art. 6(2a), COM(2017) 281.
71 In some areas, such as banking, a centralized supervision has been implemented with the effect that it is

not only the home Member State’s responsibility to supervise. This may enhance the host Member
States’ confidence in the supervision as it becomes less likely that home Member States may try to
favour their banks by slackening the supervision. See the discussion in Jens-Hinrich Binder & Cristos
V. Gortsos, The European Banking Union 6–7 (2015), and for an account of the Single Supervision
Mechanism, at 17–44.

72 On the one hand, see for instance recital 7 of Regulation 1071/2009/EC (Road Haulage Transport)
and Art. 30(1) of Directive 2009/138/EC (Solvency II) according to which it is the home Member
State which is responsible for checking that the conditions are fulfilled. On the other hand, the home
Member State should involve the host Member State in the ongoing control of credit institutions if
they have a branch in the country, see Directive 2013/36/EU (Credit Institutions), Arts 40–41. Also,
host Member States may perform spot-checks on such branches, see Art. 52(3). Nevertheless, Recital
25 and Arts 49(1) and 155 make it clear that it is still the home Member State that has the responsibility
for the prudential supervision of credit institutions. The same type of involvement of host Member
States may happen on a more voluntary basis for insurance companies with branches in other Member
States, see Art. 33 of Directive 2009/138/EC (Solvency II). For those professions that are not subject
to automatic recognition under Directive 2005/36/EC (Professional Qualifications), it is foreseen that
the host Member States may examine whether the conditions for practicing are complied with if the
businessmen establish themselves in the host Member State, Arts 13–14, whereas host Member States
have more limited authority to examine the qualifications of service providers, see Art. 7(4).
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Normally, the express exceptions are narrow in scope,73 and this is further
ensured by the CJEU’s insistence that exceptions should be interpreted
narrowly.74 This latter approach may be illustrated by the recent CJEU judgment
in Case C-559/15, Onix Asiguräri SA. The case dealt with an insurance company
authorized in Romania that conducted business in Italy. The Italian authorities
became aware that the company was controlled and managed by a person who
had been convicted of attempted aggravated fraud against the Italian State, and
consequently, they did not think he fulfilled the fit and proper requirements as a
director. The Italian authorities contacted the Romanian authorities and asked
them to take appropriate action and withdraw the authorization. The Romanian
authorities declined to do so, and as a consequence, the Italian authorities took
the step to prohibit the insurance company from entering into new contracts in
Italy. When the company challenged this decision, the CJEU was asked to
evaluate whether the Italian authorities could make such a decision in the light
of the COO principle. The CJEU interpreted Article 40 of the former Insurance
Directive 92/49/EC, which is more or less identical to the current Directive
2009/138/EC (Solvency II), Article 155. The provisions provide for two excep-
tions. One allows the host Member State to take preventive measures when an
insurance company is not complying with the legal provisions applicable in the
host Member State. This, however, does not refer to the conditions for being
authorized as an insurance company, as only the home Member State may
enforce these conditions. According to the CJEU, it follows that only the
competent authorities of the home Member State, excluding those of other
Member States, can ascertain whether an insurance company satisfies the require-
ment that its directors are of good repute.75 Next, there is a broader exception
that allows a host Member State to take preventive measures in emergency cases
where there is a risk of irregularities that require immediate response. However,
this exception can only be used if there is a ‘real and imminent danger
that irregularities will occur to the detriment of the interests of the insured

73 See the exceptions found in Directive 2010/13/EU (AVMS), Art. 3(2)-(6), Directive 2006/126/EC
(Driving Licences), Art. 11(2) and 11(4) and Regulation 1071/2009 (Road Haulage Transport), Art.
10 (safeguard procedure) and Art. 13(2) (serious infringement of regulation), Regulation 1072/2009/
EC (Cabotage Transport), Art. 10 (safeguard procedure), and Directive 2009/138/EC (Solvency II),
Art. 155(4) (emergency measures). Directive 2013/37/EU (Credit Institutions) allows for exceptions
in Arts 43 and 154 (precautionary measures) and Art. 50(4) (measures necessary to protect the interests
of depositors, investors and others to whom services are provided or to protect the stability of the
financial system). In addition to this, it allows the host Member States some scope for supervising
branches.

74 See for instance Case C-467/10, Akyüz, para. 45, C-476/01, Kapper, para. 72, Joint Cases C-334/06-
C-336/06, Zerche, para. 57, and Joint Cases C-329/06 & C-343/06, Wiedemann, para. 60. The same is
stressed in recital 43 of Directive 2010/13/EU (AVMS).

75 Para. 44 of the judgment.
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persons or other persons who may benefit from the insurance cover taken out’.76

Furthermore, this exception does not allow the host Member State to examine
the condition for issuing authorization as the ‘directive gives primacy to the
principle of supervision of insurance undertakings by the home Member State’.77

It only allows the host Member State to take protective measures until the time
when the home Member State has had the chance to make a decision based on
information presented by the host Member State. Since Romania has made such
a decision, the Italians could no longer apply the emergency procedure. The case
shows that the CJEU is indeed interpreting exceptions very narrowly and is
favouring an interpretation where the prerogatives of the home Member States
are not violated. The consequence is that the exception only allows necessary
emergency measures in the short period it takes the home Member State to
become aware of the problem and react (or not react) as it sees fit.

In some cases, the CJEU has allowed the host Member States to deny mutual
recognition despite the lack of a written exception. This happened in a number of
cases involving the issue of driving licence. These cases all seem to have the same
background. A driver has had his driving licence suspended due to drunk driving,
and instead of complying with the strict German rules on renewal of his driving
licence, he managed to get a new driving licence in a different Member State.
Subsequently, Germany will not recognize the driving licence as it is clear (often
confessed by the driver) that the driver did not have his normal residence in the
issuing Member State at the time when the driving licence was issued. It seems that
the number of incidences where this happened was quite high, and it resulted in a
stream of preliminary references to the CJEU.78 In these cases, the CJEU has taken
the position that the host Member State must recognize the driving licence and
that it cannot control whether the conditions for issuing the driving licence were
fulfilled.79 Thus, even though it may be clear to the Member State that the
residence condition was not observed, it should recognize the driving licence.80

The CJEU has made one exception to this rule where it is clear from evidence
supplied by the Member State of issue (e.g. the home Member State) that the
residence condition was not fulfilled at the time of issue. This is the case if it

76 Para. 50.
77 See paras 49 and 52.
78 According to Markus Möstl, Preconditions and Limits of Mutual Recognition, Common Mkt. L. Rev.

405–36 at 428 (2010), as many as 4,500 individuals used this method to regain their driving licence
without observing the German requirements in the period from July 2004 to Nov. 2006.

79 See inter alia Case C-246/00, Commission v. Netherlands, para. 75, C-476/01, Kapper, para. 47, Joint
Cases C-334/06-C-336/06, Zerche, para. 52, Case C-445/08, Wierer, and Case C-419/10, Hofmann,
paras 45–46.

80 This does not mean that the host Member State cannot do anything as it should contact the home
Member State with the aim of having the licence withdrawn, see below under s. 4.3.
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appears from the driving licence itself that the conditions are not fulfilled or if it is
clear from ‘other incontestable information supplied’ from the home Member
State.81 The CJEU has stressed that the enumeration of the sources of information
which the host Member State can rely on is ‘definitive and exhaustive’.82 Even
though the exception does seem relatively limited in scope, it is interesting because
the CJEU has accepted this without any basis in the applicable directive.83

This is not the only occasion where the CJEU has used this line of reasoning,84

and thus, it may be that the host Member State sometimes may take action if there are
obvious and clear mistakes. Even so, it is also clear that this unwritten exception will be
very narrow, just as it is normally the case with the written exceptions. This solution
respects the principle of mutual recognition, but at the price of forcing the host
Member States to accept what they perceive as abuse. In recent years, the CJEU has
explicitly acknowledged that the principle prohibiting abuse of EU law is a general
principle of EU law.85 Consequently, it may be argued that in line with this general
principle, host Member States should be granted more room to apply the principle to
cases of abuse. The problem is, however, that it is not only a matter of sanctioning
individuals that have abused EU law, but also the home Member State granting the
authorization or licence. If a host Member State is allowed to set aside decisions made
by a home Member States because the home Member State has either overlooked
abuse or even accepted abuse, we are likely to have a recipe for creating mistrust
between the Member States. Consequently, it is understandable that the CJEU prefers
not to go down this route.

Thus, the host Member State will normally not be able to assist in the
enforcement by denying the recognition of a foreign authorization. Instead, it
could be contemplated whether the host Member State could have a role in
suspending or withdrawing an authorization. The COO principle dictates that
the home Member State should be responsible for deciding whether the author-
ization should be suspended or withdrawn. Thus, the host Member State cannot

81 See Joint Cases C-329/06 & C-343/06, Wiedemann & Funk, para. 72, Joint Cases C-334/06-C-336/
06, Zerche, para. 69, and Case C-184/10, Grasser, para. 23, Case C-224/10, Apelt, para. 35, and Case
C-467/10, Akyüz, paras 62–64. The last judgment shows that the exception applies in the same way to
the current and the former directive.

82 See Case C-467/10, Akyüz, para. 66.
83 Similar restrictions in the duty to recognize driving licences have been accepted by the CJEU in cases

where the driver has tried to sidestep the rules that a decision to suspend or withdraw a driving licence
should be respected in any Member State, see Case C-1/07, Weber and Case C-321/07, Schwarz, and
Joint Cases C-334/06-C-336/06, Zerche. These judgments related to the rules found in what is now
Art. 11(4) of Directive 2006/126/EC (Driving Licences), and may therefore not be seen as an
unwritten exception.

84 See also Case 130/88, van de Bijl and Case C359/16, Altun.
85 See in particular the Grand Chamber judgment in Case C-359/16, Altun, and in the Joint Cases C-115/16

and others, N Luxembourg 1, and in the Joint Cases C-116/16 and C-117/16, T Denmark.
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on its own suspend or withdraw an authorization issued by another Member State.
This raises the question what the host Member State may do to enforce this duty.

If the host Member State comes into possession of evidence that there are
grounds for suspending or withdrawing an authorization, it may point this out to
the home Member State.86 In fact, under the Credit Institutions Directive, the host
Member State has a duty to do so.87 However, there is no guarantee that the home
Member State will take action on this information.88

In principle, the hostMember State may start infringement procedures against the
home Member State for not complying with the EU obligations.89 Even though the
CJEU has pointed to this possibility,90 it is an unlikely scenario, as the Member States
clearly prefer not to bring such proceedings. Alternatively, the hostMember State may
raise its concern with the Commission and hope that the Commission will take action
against the homeMember State.91 In Directive 2013/36/EU (Credit Institutions), the
host Member State is given a stronger position as it may request the EBA for assistance
to handle the conflict.92 Even though this puts the host Member State in a slightly
better situation in this area, the general picture is that the host Member State has very
few remedies available if the home Member State fails to exercise the necessary
control. As illustrated by the judgment in Case C-559/15, Onix Asiguräri SA, the
only remedy left may be to take temporary emergencymeasures, but even that remedy
is given a very narrow application.

It seems that the host Member State has only very few options when the home
Member State fails to supervise the observance of the conditions afterwards, and when
the home Member State fails to either suspend or withdraw an authorization. It is
debatable whether more exceptions should be introduced to allow the host Member
State to ensure compliance with its own rules. Even though arguments in favour of this
can be made, the best argument against is probably that more such exceptions could
easily undermine the benefits inherited in the COO principle allowing the holder of

86 See Case C-130/88, van de Bijn, para. 24.
87 See Art. 41 of the Directive 2013/36/EU (Credit Institutions). A similar duty was found to exist under

the former Driving Licence Directive, see Joint Cases C-334/06-C & 336/06, Zerche, para. 54 and
Joint Cases C-329/06 & C-343/04, Wiedemann, para. 57.

88 Unusually, the proposal to amend the Road Haulage Transport Regulation, propose that the home
Member State should have a duty to investigate when other Member States point out that the
requirement of an establishment under Art. 5 is not fulfilled, see Art. 18 proposed by COM(2017) 281.

89 See TFEU Art. 259.
90 See Case C-476/01, Kapper, para. 48 in a case involving the old Driving Licence Directive.
91 In the area of insurance the Commission has suggested that host Member States may either start

infringement proceedings under Art. 259 TFEU or, as a more feasible alternative, make a complaint to
the Commission and encourage the Commission to start infringement proceedings against the home
Member State, see Commission Interpretative Communication – Freedom to provide services and the
general good in the insurance sector, OJ 2000 C 43/5, para. I.A.5.

92 See Art. 41(2) and Art. 50(4) of Directive 2013/36/EU (Credit Institutions). According to the latter
provision, the host Member State may also take appropriate measures to prevent further breaches.
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authorization to operate under one set of rules.93 Thus, the principle should be
allowed to operate with as few exceptions as possible. Even so, it is more problematic
that the hostMember State is left with very few options when the homeMember State
does not ensure compliance with the conditions agreed upon. As long as the host
Member States are not willing to apply Article 259 TFEU, they are often left with the
option of complaining to the Commission. Even though the Commission seems to
react to such complaints, it does not seem a satisfying solution that the host Member
States have to rely on the goodwill of the Commission, and the host Member States
may rightly ask for more effective options. It seems that there may be developing
solutions that will allow host Member States to put more pressure on home Member
States by giving them the formal right to complain to an EU agency or the right to
demand specific steps to be taken by the home Member States.94 As these solutions
only affect the two Member States involved and does not directly affect the holder of
an authorization, it seems that these solutions are not likely to undermine the working
of the COO principle, nor in particular undermine the home Member States’
prerogative to suspend or withdraw the authorization.

5. CONCLUSIONS

Even though the harmonization applying the COO principle has been in place for
many years, it seems that Member States’ compliance with this type of harmoniza-
tion is still causing some problems. Compliance used to be an issue that was more
or less entirely left to the Member States, but this is clearly no longer the case. The
areas examined have adapted harmonization from many different angles in an
attempt to ensure a more uniform – and stringent – enforcement. There are,
however, some approaches that have been found either to be less functional or
even a ‘no-go’.

The first is the case regarding rules detailing how enforcement should be
approached, as such an approach is only possible in situations where it has been
established that there is a specific issue of under- enforcement and that this may be
overcome if the home Member State takes specific steps as part of its enforcement.
But as a more general approach, it would not function and may even be counter-
productive. Also the EU legislators have been reluctant to allow the host Member
State a large role in the enforcement as this may undermine the functioning of the
COO principle. There are, thus, only few exceptions where host Member States

93 See also the debate in Michael A Wagner, Revisiting the Country-of-Origin Principle in the AVMS
Directive, J. Media L. vol. 6, 286–304 at 6 (2014).

94 Most noticeable in Directive 2013/36/EU (Credit Institutions) but also in the proposal to amend
Regulation 1071/2009/EC (Road Haulage Transport) by introducing a new Art. 18, see COM(2017)
281 and above in s. 3.2.

ENFORCEMENT OF HARMONIZATION 401



are allowed to deny the recognition of authorizations. It seems, however, that a
new model is developing that will give the host Member State some – functional –
remedies in situations where it is assumed that the home Member State is not
enforcing the rules correctly. These remedies will not involve exceptions to the
central duty of mutual recognition, but they will allow the host Member State
either to involve a neutral body and thus help putting pressure on the home
Member State or will allow the host Member State to request that the home
Member State takes specific enforcement measures.

Even though there is evidence that the home Member States organize their
enforcement differently and allocate very different resources to enforcement, it still
seems that this is an area where the EU legislators are unwilling or maybe unable to
interfere. They may formulate general requirements which the authorities must
fulfil – including requirements of independence – but apart from that there are no
examples of EU legislators dictating the details of how enforcement should be
organized or funded. So far, the EU legislators seem reluctant to improve enforce-
ment by formulating more specific duties as to the organization and funding of
enforcement efforts, but with the development of supranational enforcement
bodies such as the EBA, it seems likely that those areas which have adopted this
model will also venture into this, for now, politically forbidden area.
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