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The Country-of-Origin Principle and Balancing Jurisdiction 
between Home Member States and Host Member States
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Abstract

The country-of-origin principle is frequently used as the foundation for secondary 
legislation aiming to realise the internal market. Even if it does promote free move-
ment, the principle also has the consequence that host Member States to some extent 
lose the ability to regulate and supervise activities occurring in their territories. In 
some situations, such a loss of regulatory and supervisory sovereignty may seem 
particularly unacceptable. When looking at how the country-of-origin principle is 
implemented, it becomes clear that there are different mechanisms in place to ensure 
that the host and/or the home Member State may prevent some of these unacceptable 
effects. Consequently, through the interaction of the legislator and the Court of Justice 
of the European Union the host Member States are not without protection.

The country-of-origin principle is used in many different areas of secondary law, 
but nevertheless, the solutions to the problem of balancing jurisdiction between the 
home Member State and the host Member State are more or less the same, and an 
overall model seems to be developing. To describe this model, the article examines 
how the interests of the host Member States are taken into account when issuing an 
authorisation, licence etc. Next, it examines the extent to which the host Member 
State has the duty to recognise the authorisation, licence etc., and the extent to which 
the host Member State may still regulate the activities of the holder of an authorisa-
tion, licence etc. These aspects are evaluated in the light of different areas applying 
the country-of-origin principle, and it is contrasting the solutions found in these areas 
with the solutions found in company law, where a very different version of the prin-
ciple has emerged.

1. Introduction

The country-of-origin principle is frequently used as the foundation for secondary 
legislation aiming to realise the internal market. Its main feature is that one Member 
State (hereinafter ‘the home Member State’) issues the necessary authorisation, 
licence, permit, diploma or the like (for convenience, in the following just referred 
to as authorisation) to conduct an activity, and other Member States (hereafter the 
host Member States) should recognise that authorisation. This model has been used 
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in many different areas to promote the free movement of goods, services or persons. 
Even if it does promote free movement, the principle also has the consequence that 
host Member States to some extent lose the ability to regulate activities occurring in 
their territories. In particular, the host Member States lose the ability to regulate the 
conditions for granting an authorisation. In some situations such a loss of regulatory 
sovereignty may seem particularly unacceptable. This is for instance the case if a 
natural or legal person seeks authorisation in another Member State even though the 
main part of the activities exercised under the authorisation are in the former Member 
State; if a person seeks authorisation in another Member State even though he or she 
has just had his or her authorisation withdrawn in the first Member State; or if the 
home Member State fails to exercise supervision over the authorised person or com-
pany.

When looking at how the country-of-origin principle is implemented it becomes 
clear that there are different mechanisms in place to ensure that the host and/or the 
home Member State may prevent some of the effects described above. Thus, through 
the interaction of the legislator and the Court of Justice of the European Union (here-
inafter ‘CJEU’) the host Member States are not without protection. The country-of-
origin principle has been used in many different areas of secondary law, and 
consequently there are many differences in how the principle operates. Nevertheless, 
the solutions to the problems outlined are often more or less the same, and thus it 
seems that the EU has developed an overall model for how the country-of-origin 
principle should balance the regulatory and supervisory power of the home and the 
host Member State.

To describe this model, the article will first outline the use and the effect of the 
country-of-origin principle in the EU. Next, it will analyse how the balance between 
the home and the host Member State is achieved by looking first at the rules govern-
ing the issue of an authorisation, next the consequences of the host Member State’s 
duty to recognise the authorisation, and finally the extent to which the host Member 
State may enforce other rules than those regulating the issuing and withdrawal of an 
authorisation. It is not possible to include all harmonisations applying the principle 
in this examination, and therefore it has been necessary to focus on some examples. 
They are chosen to ensure that a broad field of different areas are represented includ-
ing the provision of services and free movement of persons.1

1 The areas chosen are the Directive 2006/126/EC of the European Parliament and of the Council 
of 20 December 2006 on driving licences, OJ L 403, 18-60 (hereinafter ‘Driving Licences’); Regulation 
1071/2009/EC of the European Parliament and of the Council of 21 October 2009 establishing common 
rules concerning the conditions to be complied with to pursue the occupation of road transport operator 
and repealing Council Directive 96/26/EC, OJ L 300, 51-71 (hereinafter ‘Road Haulage Transport’), and 
Regulation 1072/2009/EC of the European Parliament and of the Council of 21 October 2009 on com-
mon rules for access to the international road haulage market, OJ L 300, 72-87 (hereinafter ‘Cabotage 
Transport’); Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on 
the coordination of certain provisions laid down by law, regulation or administrative action in Member 
States concerning the provision of audiovisual media services, OJ L 95, 1-24 (hereinafter ‘AVMS’); 
Directive 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on the rec-
ognition of professional qualifications, OJ L 255, 22-142 (hereinafter ‘Professional Qualifications’), and 
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2. The Application and Implications of the Country-of-Origin Principle

The country-of-origin principle involves an element of mutual recognition as Member 
States must recognise authorisations issued in other Member States.2 Mutual recogni-
tion has been applied in many different forms to promote the aims of the EU, not only 
in the internal market but also in other areas.3 Mutual recognition has sometimes been 
developed by the CJEU as for instance in the seminal Cassis de Dijon judgment, but 
also in later cases concerning mutual recognition of authorisations, diplomas, etc.4 
These cases also prompted a wider use of the principle in secondary legislation, ini-
tially in the area of free movement of goods,5 but later also in other areas. In the 1985 
White Paper on Completing the Internal Market the Commission not only repeated 
its plan to utilise the principle of mutual recognition in the area of free movement of 
goods (so-called new approach), but also for vocational training, professional quali-
fications and diplomas6 and different forms of services, including financial services, 
transport and broadcasting.7 According to the Commission, the harmonisation in the 
latter areas should be based on what they called the ‘principle of home country con-
trol’. The Commission explained the principle in this way: “This means attributing 
the primary task of supervising the financial institution to the competent authorities 
of its Member State of origin to which have to be communicated all information nec-
essary for supervision. The authorities of the Member State which is the destination 
of the service, whilst not deprived of all power, would have a complementary role.”8 

Commission Implementing Regulation 2015/983 of 24 June 2015 on the procedure for issuance of the 
European Professional Card and the application of the alert mechanism pursuant to Directive 2005/36/
EC of the European Parliament and of the Council, OJ L 159, 27-42 (hereinafter ‘European Profes-
sional Card’); Directive 2009/138/EC of the European Parliament and of the Council of 25 November 
2009 on the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II), OJ L 
335, 1-155 (hereinafter ‘Solvency II’), and Directive 2013/36/EU of the European Parliament and of the 
Council of 26 June 2013 on access to the activity of credit institutions and the prudential supervision 
of credit institutions and investment firms, amending Directive 2002/87/EC and repealing Directives 
2006/48/EC and 2006/49/EC, OJ L 176, 338-436 (hereinafter ‘Credit Institutions’). To put these rules 
into perspective, the slightly different model of the country-of-origin principle applicable to companies 
(as developed by the CJEU) will be included in the analysis.

2 Normally, there is some kind of authorisation or licence issued by the home Member State that 
need to be recognised in other Member States (sometimes called a ‘European passport’). Sometimes 
the country-of-origin competence is applied without the need to issue an authorisation of any kind, see 
below fn 33.

3 For instance mutual recognition of judgment and decisions in criminal matters. For an overview 
of the different applications of the principle, see for instance Christine Janssens, The Principle of Mutual 
Recognition in EU Law (Oxford University Press, 2013) and Wulf-Henning Roth, Mutual Recognition 
in Panos Koutrakos & Jukka Snell (eds), Research Handbook on the Law of the EU’s Internal Market, 
427 (Cheltenham, UK & Northampton, MA, USA: Edward Elgar Publishing, 2017).

4 See Case 120/78, Cassis de Dijon and later judgments such as Case C-76/90, Säger, and Case 
C-340/89, Vlassopoulou, just to name a few of the most important ones.

5 See Commission Communication OJ 1980 C 256/2.
6 COM(85) 310, paras 88-94.
7 COM(85) 310, paras 101-123.
8 COM(85) 310, para. 103.



KARSTEN ENGSIG SØRENSEN40

This statement clearly refers to the country-of-origin principle as it foresees that the 
main task of supervising financial institutions should be left to the home Member 
State.

The country-of-origin principle takes many forms. It may mean that the home 
Member State issues the authorisation and/or that the home Member State supervises 
the exercise of activities under the authorisation. Therefore, the country-of-origin 
principle may also be referred to as the ‘principle of home state control’, ‘home coun-
try authorisation’ or the like.9 When applying the country-of-origin principle, the role 
of the host Member State may differ considerably. The host Member State may have 
no role in either the issue of the authorisation or the supervision, but as it is also clear 
from the citation above the host Member State may have a certain role to play.

The country-of-origin principle may be distinguished from the broader principle 
of mutual recognition by two main features: First, whereas mutual recognition does 
not necessarily shift competence to regulate and/or supervise from the host Member 
State to the home Member State (mutual recognition may just require that the host 
Member State only applies its own legislation to the extent it is justified) such a shift 
of competence will be part of the country-of-origin principle.10 Second, the country-
of-origin principle seems to be mainly developed in secondary legislation, whereas 
the principle of mutual recognition has often been developed by the court, see above.11 
The CJEU has stated that the principle of home state supervision of financial institu-
tions is not laid down by the Treaty and is thus a consequence of harmonisation.12 
This could indicate that the CJEU does not believe that the application of the prin-
ciple may follow directly from the treaties. However, there are examples where the 
CJEU has developed solutions built on the country-of-origin principle based on the 
treaties.13

9 See for further examples Christine Janssens, The Principle of Mutual Recognition in EU Law, 
68-69 (Oxford University Press, 2013).

10 Also Wulf-Henning Roth, Mutual Recognition in Panos Koutrakos & Jukka Snell (eds), Research 
Handbook on the Law of the EU’s Internal Market, 427, 433 (Cheltenham, UK & Northampton, MA, 
USA: Edward Elgar Publishing, 2017), but different Christine Janssens, The Principle of Mutual Recog-
nition in EU Law, 39 (Oxford University Press, 2013). Therefore, the country-of-origin may be seen as a 
conflict of law rule, see also Wolfgang Kerber & Roger Van den Bergh, Mutual Recognition Revisited: 
Misunderstandings, Inconsistencies, and a Suggested Reinterpretation 61 KYKLOS 447, 452 (2008). 
From the perspective of private international law scholarship it may, however, be more complicated to fit 
the principle into the existing system, see Ralf Michaels, EU Law as Private International Law? Recon-
ceptualising the Country-of-Origin Principle as Vested-Rights Theory 2 Journal of Private International 
Law 195 (2006), and Jan-Jaap Kuipers, Cartesio and Grunkin-Paul: Mutual Recognition as a Vested-
Rights Theory Based on Party Autonomy in Private Law 2 European Journal of Legal Studies 66 (2009).

11 Also Matteo Ortino, The Role and Functioning of Mutual Recognition in the European Market 
of Financial Services 56 International and Comparative Law Quarterly, 309, 321 (2007).

12 See Case C-233/94, Germany v. European Parliament and Council, para. 64.
13 Thus, the CJEU has held that it is the Member State who exclusively decides whom to award citi-

zenship (and consequently union citizenship), and this should be respected by other Member States, see 
Case C-369/90, Micheletti, para. 10, and Case C-192/99, Kaur, para. 19. Similarly, the CJEU has held 
that there is a duty to recognise companies from other Member States (already implied in Case 81/87, 
Daily Mail, para. 19), and even though there has been some harmonisation in the area of company law, 
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The country-of-origin principle has been used as a template for harmonisation in 
many areas of harmonisation. Most notably in the area of services where provision 
of services is often conditioned on some sort of authorisation. Thus, the principle has 
been used in many different areas of financial services,14 insurance,15 broadcasting,16 
electronic commerce17 and transport.18 Also it has facilitated free movement of per-
sons by regulation relating to driving licences,19 car registration certificates20 and 
mutual recognition of professional qualifications.21 In the area of free movement of 
goods the principle has played a lesser role but has been used in a few instances.22 
With such a diversity of areas it is not surprising that the degree to which home Mem-

the country-of-origin principle has not been stipulated herein. Originally, the Commission proposed a 
convention regulating the mutual recognition of companies, see Bulletin of the European Communities 
Supplement No. 2-1969, pp 7-16, but the proposal was never adopted. As the CJEU seems to infer the 
duty of mutual recognition from the freedom of establishment, there did not seem to be any need for 
the Convention. However, it did mean that the country-of-origin principle that is in place for companies 
lacks some of the features that other areas of secondary law applying the principle have. This point will 
be further elaborated in the article.

14 See Directive 2013/36/EU (Credit Institutions); Directive 2004/39/EC of the European Parliament 
and of the Council of 21 April 2004 on markets in financial instruments amending Council Directives 
85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European Parliament and of the Council 
and repealing Council Directive 93/22/EEC, OJ L 145, 1-44 (hereinafter ‘MiFID’) to be replaced in 
January 2018 with Directive 2014/65/EU of the European Parliament and of the Council of 15 May 
2014 on markets in financial instruments and amending Directive 2002/92/EC and Directive 2011/61/
EU, OJ L 173, 349-496 (MiFID II).

15 See Directive 2009/138/EC (Solvency II). 
16 See Directive 2010/13/EU (AVMS).
17 See Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on 

certain legal aspects of information society services, in particular electronic commerce, in the Internal 
Market, OJ L 178, 1-16 (hereinafter ‘Electronic Commerce’). The harmonisation in this area has some 
special features, but essentially, it relies on the country-of-origin principle, see further below section 3.

18 Most importantly, Regulation 1071/2009 (Road Haulage Transport); Regulation 1072/2009 
(Cabotage Transport); Regulation 1073/2009/EC of the European Parliament and of the Council of 21 
October 2009 on common rules for access to the international market for coach and bus services, and 
amending Regulation (EC) No 561/2006, OJ L 300, 88-105; Directive of 9 November 1987 on access 
to the occupation of carrier of goods by waterway in national and international transport and on the 
mutual recognition of diplomas, certificates and other evidence of formal qualifications for this occupa-
tion, OJ L 322, 20-24, and Regulation 3922/91 of 16 December 1991 on the harmonisation of technical 
requirements and administrative procedures in the field of civil aviation, OJ L 373, 4-8.

19 See Directive 2006/126/EC (Driving Licences).
20 See Directive 1999/37/EC of 29 April 1999 on the registration documents for vehicles, OJ L 

138, 57-65. 
21 See the horizontal directive, Directive 2005/36/EC (Professional Qualifications) with later amend-

ments, but also specific directives such as Directive 98/5/EC of the European Parliament and of the 
Council of 16 February 1998 to facilitate practice of the profession of lawyer on a permanent basis in 
a Member State other than that in which the qualification was obtained, OJ L 77, 36-43 (hereinafter 
‘On Lawyers’).

22 See for instance Directive 2001/82/EC of the European Parliament and of the Council of 6 
November 2001 on the Community code relating to veterinary medicinal products, OJ L 311, 1-66, 
and Directive 2001/83/EC  of the European Parliament and of the Council of 6 November 2001 on the 
Community code relating to medicinal products for human use, OJ L 311, 67-128.
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ber States are granted jurisdiction and the degree to which it prevents host Member 
States to regulate and supervise differs. To find out whether an overall model for the 
application of the principle is evolving it seem most appropriate to focus on the har-
monisation which seems to go the farthest in allocating regulatory and supervisory 
authority to the home Member State23 and examine the role of the home Member State 
and host Member State, respectively, under these regimes.24

If the country-of-origin principle is applied, it potentially has far-reaching conse-
quences. First of all, the principle promotes free movement as the persons or compa-
nies only have to comply with the rules in the home Member State even when they 
exercise their right of free movement.25 This promotes legal certainty to the extent 
that it ensures that they only have to comply with one set of regulations and with one 
authority.26 When it increases free movement of businesses, it also increases compe-
tition as markets are opened for foreign competitors.27 It also has the consequence 
that host Member States have to accept that they will partially lose the competence 
to regulate and supervise businesses authorised in other Member States. It is clear 
that this loss of sovereignty can be difficult for host Member States, and this is clearly 
the Achilles heel of the principle.28 Firstly, it requires the host Member States to trust 
the home Member State to conduct the regulatory and supervisory task, which may 
be difficult in some situations.29 Even if they trust other Member States they may find 

23 Thus, not only can the country-of-origin principle be seen as an advanced form of mutual recog-
nition, see also Vassilis Hatzopoulos, Regulating Services in the European Union, 280 (Oxford Univer-
sity Press, 2012), but there are also several generations of harmonisation applying the country-of-origin 
principle, see also Vassilis Hatzopoulos, Legal Aspects in Establishing the Internal Market for Services, 
College of Europe, European Legal Studies, Research Papers in Law, 6/2007, 16.

24 The areas chosen are mentioned in fn 1. It should be mentioned that the application of the prin-
ciple under Directive 2005/36/EC (Professional Qualifications) is only advanced in relation to some 
professions, whereas it for others applies in a rather vague form. However, the most advanced profes-
sions are those covered by the European Professional Card under Implementation Regulation 2015/983. 

25 See Directive 2006/126/EC (Driving Licences), recital 2.
26 See for instance Directive 2010/13/EU (AVMS), recitals 33-34.
27 See for instance Regulation 1071/2009 (Road Haulage Transport), recital 1, and Directive 

2010/13/EU (AVMS), recital 2, both even making the point that it promotes ‘fair’ competition. Direc-
tive 2013/35/EU (Credit Institutions) aims to ‘create equal conditions of competition between credit 
institutions’, see recital 12.

28 Also Markus Möstl, Preconditions and Limits of Mutual Recognition 47 Common Market Law 
Review 405, 407 (2010); Miguel Poiares Maduro, So Close and Yet So Far: The Paradoxes of Mutual 
Recognition 14 Journal of European Public Policy 814 (2007), and Wolfgang Kerber and Roger Van 
den Bergh, Mutual Recognition Revisited: Misunderstandings, Inconsistencies, and a Suggested Rein-
terpretation 61 KYKLOS 447, 454 (2008).

29 That lack of trust of other Member States is often a barrier to the application of the country-
of-origin principle and the principle of mutual recognition in general has been documented by many 
reports, including recently the report of the Commission entitled Evaluation of the Application of the 
Mutual Recognition Principle in the Field Of Goods (2015), p 96 (ENTR/172/PP/2012/FC). These days 
it seems that the issue of mutual trust is mostly discussed in a broader context often including mutual 
recognition of decisions in criminal matters, see Commissions communications COM(2005) 195 and 
COM(2014) 144, p 4; Matthias Weller, Mutual Trust: In Search of the Future of European Union Pri-
vate International Law 11 Journal of Private International Law 64 (2015); Xavier Groussot, Gunnar 
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it difficult to accept the loss of sovereignty. It may be especially difficult for host 
Member States to accept if they feel that the persons and companies exercising free 
movement in some way try to circumvent the application of the stricter rules in the 
host Member States. Therefore, the country-of-origin principle needs to accommodate 
the fears that host Member States may have. If this is not the case, it is unlikely that 
the principle will be operating smoothly, and Member States would be reluctant to 
agree to harmonisation based on this principle.30 Below it will be examined how the 
necessary compromises have been found.

Even though it has been possible to adopt harmonisation based on the country-of-
origin principle several times since the adoption of the 1985 White Paper, it is also 
clear that the attempt to rely on the principle had to be abandoned in other cases. The 
most famous example is the Service Directive where the provision of services was 
based on the country-of-origin principle in the proposal first promoted by the Com-
mission, but eventually the principle was abandoned in favour of a regulation based 
in essence on the principles of mutual recognition developed by the CJEU.31 The fate 
of the original proposal may indicate that harmonisation based on the principle is less 
likely to be adopted in future.32 It is also clear that most secondary law using the 
country-of-origin principle in recent years has been adopted to refine and develop the 
principle’s application in areas which were already dedicated to the use of the prin-
ciple. Even though the principle for the time being may not be expected to gain 
broader application, it does, nevertheless, already form the backbone of the regulation 
in many very important areas.

Thor Petursson & Henrik Wenander, Regulatory Trust in EU Free Movement Law: Adopting the Level 
of Protection of the Other? 1 European Papers 865 (2016), and Nathan Cambien, Mutual Recognition 
and Mutual Trust in the Internal Market 2 European Papers 93 (2017).

30 Similarly Markus Möstl, Preconditions and Limits of Mutual Recognition 47 Common Market 
Law Review 405, 407 (2010).

31 For an analysis of the genesis of the Service Directive, see Catherine Barnard, Unravelling 
the Service Directive 45 Common Market Law Review 323 (2008); Vassilis Hatzopoulos, Regulating 
Services in the European Union, 257-259 (Oxford University Press, 2012), and Kalypso Nicolaïdis 
and Susanne K Schmidt, Mutual Recognition ‘On Trial’: The Long Road to Service Liberalization 14 
Journal of European Public Policy 717 (2007). A recent proposal aiming to introduce a European Ser-
vices E-card (COM(2016) 823 and COM(2016) 824 aims to move the Services Directive closer to the 
country-of-origin principle, but in a watered-down version where the host Member States are left with 
a broad scope to intervene. 

32 There are other examples where the country-of-origin principle has been abandoned after hav-
ing been proposed by the Commission, see Christine Janssens, The Principle of Mutual Recognition 
in EU Law, 69 (Oxford University Press, 2013), explaining the history of Directive 2005/29/EC of the 
European Parliament and of the Council of 11 May 2005 concerning unfair business-to-consumer com-
mercial practices in the internal market and amending Council Directive 84/450/EEC, Directives 97/7/
EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and Regulation (EC) No 
2006/2004 of the European Parliament and of the Council (‘Unfair Commercial Practices Directive’), 
OJ L 149, 22-39.
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3. The Issue of Authorisation

Harmonisation relying on the country-of-origin principle foresees that the home 
Member State has the power to issue an authorisation which can then be used when 
exercising free movement. In some situations the harmonisation formulated the con-
ditions for exercising a particular activity, but it does not require that the Member 
State of origin implements an authorisation system. Thus, some directives rely on the 
country-of-origin principle by allowing the home Member State to enforce the condi-
tions for exercising the activities and require other Member States to recognise that 
the home Member State has this responsibility.33 Even though Directive 2010/13/EU 
(AVMS) does not foresee any authorisation to be issued, the terminology of an ’issu-
ing of authorisation’ is kept in the following in order not to complicate the text over-
much.

The following will focus on the situation where it is foreseen that the home Mem-
ber State issues some kind of authorisation. Three aspects are examined: who formu-
lates the conditions for the issue of an authorisation; what connecting factor to the 
home Member State is required to issue an authorisation and finally, to what extent 
should the home Member State take into account concerns raised by other Member 
States when issuing an authorisation?

3.1. The Conditions for Issuing an Authorisation

In theory, it could be left to the home Member State to formulate the conditions that 
should be fulfilled to obtain the authorisation. However, there are several reasons why 
Member States would prefer to have at least some minimum harmonisation in place 
which ensures that it is not entirely left to the home Member State to determine the 
conditions.

First, it will be less likely that Member States accept to delegate sovereignty to 
other Member States if they cannot be sure that at least some minimum conditions 
are fulfilled.34 There are examples where there has been none or very limited har-

33 This is for instance the case with Directive 2010/13/EU (AVMS) and Directive 2000/31/EC 
(Electronic Commerce), see also Vassilis Hatzopoulos, Regulating Services in the European Union, 256 
(Oxford University Press, 2012). In these cases it may be argued that the country-of-origin principle 
works without mutual recognition since there is no authorisation to recognise, see Wulf-Henning Roth, 
Mutual Recognition in Panos Koutrakos & Jukka Snell (eds), Research Handbook on the Law of the 
EU’s Internal Market, 427, 433 (Cheltenham, UK & Northampton, MA, USA: Edward Elgar Publish-
ing, 2017). Since other Member States have to accept that they cannot regulate broadcasters that are 
subject to regulation in their home Member State, an element of mutual recognition is present also in 
these cases. The use of an internal market clause also bears many resemblances to the country-of-origin 
principle. However, it may not necessarily imply full jurisdiction to the home Member State in lay-
ing down the conditions for free movement, see the discussion in Christine Janssens, The Principle of 
Mutual Recognition in EU Law, 69, 72 (Oxford University Press, 2013).

34 See also Wulf-Henning Roth, Mutual Recognition in Panos Koutrakos & Jukka Snell (eds), 
Research Handbook on the Law of the EU’s Internal Market, 433 (Cheltenham, UK & Northampton, 
MA, USA: Edward Elgar Publishing, 2017), and Kenneth A Armstrong, Mutual Recognition, in Cath-
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monisation of the conditions for issuing an authorisation, and in these cases it has 
proved difficult to ensure mutual recognition by other Member States. This is for 
example the case with Directive 2005/36/EC (Professional Qualifications). It is fore-
seen that some professions qualify for automatic recognition, whereas for other pro-
fessions host Member States have a relatively free hand to enforce their own 
requirements by implementing compensating measures. The Directive does not har-
monise the conditions for qualifying for different professions, but there has been 
harmonisation in other directives of specific professions. Not surprisingly it turns out 
that those professions which are subject to automatic recognitions are those that have 
benefitted from harmonisation.35 Without some harmonisation of the conditions for 
issuing authorisations it is likely that the extent of mutual recognition will be the same 
as the mutual recognition obligation developed by the CJEU in the Cassis de Dijon 
judgment.36 Here the host Member State’s duty of mutual recognition does not extend 
to rules that are ‘necessary in order to satisfy mandatory requirements’, an exception 
that in some cases may undermine the principle of mutual recognition so much that 
it may be questioned whether such a principle exits at all.37

If mutual recognition is enforced despite the lack of a minimum harmonisation, it 
is likely that Member States may resent it. This may explain why the mutual recogni-
tion enforced by the CJEU in company law has proven to be controversial. For some 
corporate forms, especially private limited companies, the conditions of forming 
companies have only been harmonised to a limited extent, and therefore Member 
States have tried in different ways to avoid an unconditional mutual recognition of 
companies from other Member States when the conditions that these Member States 
see as the necessary minimum have not been fulfilled. However, the CJEU has 
enforced the duty of mutual recognition of companies despite the lack of harmonisation,38 
and in doing so it has pointed out that the Member States may adopt more harmonisa-

erine Barnard & Joanne Scott, The Law of the Single Market: Unpacking the Premises, 255 (Oxford 
and Portland, Oregon: Hart Publishing, 2002).

35 See also Ton van den Brink, Horizontal Federalism, Mutual Recognition and the Balance 
Between Harmonization, Home State Control and Host State Autonomy 1 European Papers 921, 938 
(2016), and Vassilis Hatzopoulos, Regulating Services in the European Union, 281 (Oxford University 
Press, 2012). However, sector specific harmonisation does not always guarantee automatic recognition, 
as the case of lawyers shows.

36 Also Christine Janssens, The Principle of Mutual Recognition in EU Law, 74 (Oxford University 
Press, 2013). See also the recent decision in Case C-125/16, Reynaud.

37 See Stephen Weatherill, The Principle of Mutual Recognition: It Doesn’t Work Because It 
Doesn’t Exist (2017), available at ssrn.com. An example where there is no minimum harmonisation is 
Directive 2000/31/EC (Electronic Commerce). According to Art. 3(1), each Member State should ensure 
that their information society service provider should comply with the rules of the home Member States 
without spelling out any details on how these should look. However, as a logic consequence, Art. 3(4) 
allows host Member States to use their own regulation in relation to foreign service providers given that 
they are justified according to a test resembling the one adopted in Cassis de Dijon and later in Säger. 

38 See in particular the judgments in Case C-212/97, Centros; Case C-208/00, Überseering, and 
Case C-167/01, Inspire Art.
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tion in the area of company law if they are dissatisfied with the effect of mutual rec-
ognition of companies.39

Second, if there is no minimum harmonisation, it is inevitable that the conditions 
for issuing authorisation will differ. The persons and companies seeking authorisation 
may exploit these differences by favouring the Member States which have the most 
accommodating conditions, and thereby regulatory competition may emerge.40 
Whether such competition is good or bad in the long run may be debated, but in the 
short run it may be an unacceptable consequence for those host Member States that 
feel compelled to give up their stricter conditions due to the effect of mutual recogni-
tion. To avoid this, it is likely that they will require some minimum harmonisation 
before accepting the country-of-origin principle as a regulatory template, or may later 
press for additional harmonisation if they perceived that the principle is causing an 
undesired deregulation.

Third, harmonisation based on the country-of-origin principle does not only aim 
at increasing free movement but also pursue other purposes, such as ensuring fair 
competition,41 protecting customers and creditors,42 ensuring higher professional 
standard,43 protecting health and safety,44 road safety45 etc. These alternative aims can 
only be achieved if they are safeguarded by either the home Member State or the host 
Member State (or both). If the task should be allocated to the home Member State, 
this is best ensured by agreeing on minimum conditions.46

Thus, there are many reasons why a minimum harmonisation of the condition for 
issuing authorisation should be included in harmonisation relying on the country-of-
origin principle.47 It is also clear that this is the solution adopted in most areas where 

39 See the suggestion in Case C-212/97, Centros, para. 28.
40 Literature on regulatory competition in the EU is overwhelming, but see for instance Alexan-

dre Saydé, Abuse of EU Law and Regulation of the Internal Market, 249-294 with further references 
(Oxford: Hart Publishing, 2014).

41 Directive 2010/13/EU (AVMS), recital 2, and Regulation 1071/2009 (Road Haulage Transport), 
recital 1. 

42 Directive 2009/138/EC (Solvency II), recital 3. For an analysis of how consumers are effected 
by mutual recognition without substantive harmonisation, see Eric Toulemonde, A Welfare Analysis of 
the Principle of Mutual Recognition 60 European Economic Review 1 (2013). It should be mentioned 
that harmonisation is not the only way of protecting consumers as it may also be achieved by letting 
the host Member State regulate the issue either through exceptions (see Section 4.2.1) or simply by 
leaving the competence to the host Member State (see Section 5). For the use of these two methods in 
the AVMS Directive, see Anna Herold, Country of Origin Principle in the EU Market for Audiovisual 
Media Services: Consumer’s Friend or Foe? 31 Journal of Consumer Policy 5 (2008).

43 Regulation 1071/2009/EC (Road Haulage Transport), recital 1.
44 Directive 2005/36/EC (Professional Qualifications), recital 6.
45 Directive 2006/126/EC (Driving Licences), recital 8, and Regulation 1071/2009/EC (Road Haul-

age Transport), recital 1.
46 See also Markus Möstl, Preconditions and Limits of Mutual Recognition 47 Common Market 

Law Review 405, 416 (2010). 
47 There are, of course, also arguments in favour of not harmonising too much, as diversity may 

generate innovation and may be better aligned with the subsidiarity principle.
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harmonisation has been based on the country-of-origin principle.48 Not only is there 
some kind of harmonisation from the beginning, but it also seems that these minimum 
requirements are often expanded on and in some cases even end by being maximum 
harmonisation.49 However, even if there is a harmonisation of the conditions for issu-
ing authorisations, it will often be problematic to ensure that they are applied uni-
formly.50 The most likely remedy for this problem will be even more detailed rules,51 
and/or rules indicating what kind of administrative systems the Member States should 
have in place to cope with the authorisations,52 and/or an increased coordination of 
the Member States’ enforcement through committees and even supranational super-
visory authorities.53

3.2. Ensuring the Necessary Connecting Factor

If a person or company may freely choose where to apply for authorisation, it is likely 
that they will chose the most attractive rules and not necessarily the Member State to 
which they have the closest connection. The result would not only be a fully fledged 
regulatory competition, but it would also result in a situation where the home Mem-

48 Similarly Vassilis Hatzopoulos, Regulating Services in the European Union, 266 (Oxford Uni-
versity Press, 2012). There are examples where the principle has been used without any noteworthy 
minimum harmonisation, see for instance Directive 2006/126/EC (Driving Licences); Directive 2000/31/
EC (Electronic Commerce), and Directive 2001/24/EC of the European Parliament and of the Council 
of 4 April 2001 on the reorganisation and winding up of credit institutions, OJ L 125, 15-23.

49 The move toward maximum harmonisation was seen with the adoption of the Directive 2004/39 
(MiFID) , and it seems that the method of harmonisation may develop further in the financial sector, see 
critically Thomas MJ Möllers, European Legislative Practice 2.0: Dynamic Harmonisation of Capital 
Markets Law – MiFID II and PRIIP 31 Banking & Finance Law Review 141 (2015).

50 A few recent examples showing the problem with ensuring uniform application of the condi-
tions are the Commission’s Refit Ex-post Evaluation on road haulage transport SWD(2016) 350 final, 
p 24, and the external report prepared by AECOM limited for the Commission entitled Report on the 
State of the EU Road Haulage Market, 5 February 2014, p 36. Also on 15 February 2017 the Commis-
sion announced that it would proceed with infringement proceedings against four Member States for 
not complying with Directive 2006/126/EC (Driving Licences), including several of the conditions for 
issuing licence, see press release IP/17/241.

51 See for instance Regulation 1071/2009/EC (Road Haulage Transport), recital 4. Other examples 
will be given below. In some areas the more detailed condition may be formulated by the Commission, 
see Directive 2013/36/EU (Credit Institutions), recital 95 and Art. 145.

52 See for instance Art. 10-11 of Regulation 1071/2009/EC (Road Haulage Transport), recitals 
40-41, and Art. 4 of Directive 2013/36/EU (Credit Institutions) and Arts 34-36 of Directive 2009/138/
EC (Solvency II). 

53 A committee for instance exists under Directive 2010/13/EU (AVMS), see Art. 29 and Directive 
2006/126/EC (Driving Licences), Art. 9. The Commission has also established a European Regulators 
Group for Audiovisual Media Services, see Decision C(2014) 462, final. A supranational supervision 
has emerged in the financial market as a reaction to the 2008 financial crisis, see Directive 2014/51/
EU of the European Parliament and of the Council of 16 April 2014 amending Directives 2003/71/EC 
and 2009/138/EC and Regulations (EC) No 1060/2009, (EU) No 1094/2010 and (EU) No 1095/2010 
in respect of the powers of the European Supervisory Authority (European Insurance and Occupational 
Pensions Authority) and the European Supervisory Authority (European Securities and Markets Author-
ity), OJ L 153, 1-61. 
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ber State would find it difficult to supervise the persons and companies authorised 
because that person or company may not have any link with or activities in the home 
Member State. Therefore, it makes sense to ensure that persons and companies can 
only apply for authorisation in a Member State to which they have the necessary con-
necting factor, in the form of either normal residence (persons), real seat (companies) 
or requirement of an establishment.

The CJEU has pointed out that a connecting factor may be unnecessary if there is 
a complete harmonisation of the conditions for issuing the authorization.54 If there is 
an extensive minimum harmonisation of the conditions for issuing the authorisation, 
the incentive for such forum shopping may be lesser, but even in such cases there are 
likely to be differences in how supervision is conducted and other conditions for 
conducting business that could work as an incentive to shop around for an authorisa-
tion.

The EU has learnt the hard way that such connecting factors are necessary. One 
of these lessons was learnt in the regulation of credit institutions where a scandal in 
the early nineties triggered the adoption of the so-called Post BCCI-directive.55 The 
directive was a reaction to the fact that the Bank of Credit and Commerce International 
(BCCI) avoided effective supervision in the late eighties and early nineties. The 
bank’s centre for management was in London, but its place of incorporation was in 
Luxembourg, and accordingly Luxembourg was the designated home Member State 
according to the regulation then.56 The reform introduced a new connecting factor 
that would ensure that this was not likely to happen again. Now, it is not only a 
requirement that a company seeking authorisation in a Member State should be reg-
istered as a company in that Member State and thus have its registered office there, 
but it is also a requirement that the company has its head office in the same Member 
State. This connecting factor is now found in several directives regulating different 
types of financial institutions.57

Another example of harmonisation, which initially did not include a connecting 
factor, is the Driving Licence Directive. The first directive, Directive 80/1263/EEC, 

54 See Joint Cases C-334/06-336/06, Zerche, para. 69, and Case C-184/10, Grasser, para. 27. 
55 Directive 95/26/EC amending Directives 77/780/EEC and 89/646/EEC in the field of credit insti-

tutions, Directives 73/239/EEC and 92/49/EEC in the field of non-life insurance, Directives 79/267/EEC 
and 92/96/EEC in the field of life assurance, Directive 93/22/EEC in the field of investment firms and 
Directive 85/611/EEC in the field of undertakings for collective investment in transferable securities 
(Ucits), with a view to reinforcing prudential supervision, OJ L 168, 97-13.

56 On the BCCI scandal and its implications, see Daniel M Laifer, Putting the Super Back in the 
Supervision of International Banking, Post BCCI 60 Fordham Law Review 467 (1992). 

57 Apart from Directive 2013/36/EU (Credit Institutions), Art. 13(2)(a), the requirement is also 
found in the Insurance Directive 2009/138/EC (Solvency II), Art. 14(2)(a) and Art. 20; Directive 
2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of 
laws, regulations and administrative provisions relating to undertakings for collective investment in 
transferable securities (UCITS), OJ L 302, 32-96, Art. 7(1)(d); Directive 2004/39/EC (MiFID) Art. 5(4), 
and Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on Alterna-
tive Investment Fund Managers and amending Directives 2003/41/EC and 2009/65/EC and Regulations 
(EC) No 1060/2009 and (EU) No 1095/2010 Text with EEA relevance, OJ L 174, 1-73, Art. 8(1)(e).
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only stipulated that it was a condition for issuing a driving licence that the person had 
his or her normal residence in the Member State “…if the legislation of the Member 
State concerned so requires”. Thus, it was left to the Member States to decide whether 
there should be such a requirement. Clearly, this was problematic as it allowed for 
what has been termed ‘driving-licence tourism’.58 A new directive issued in 1991, 
Directive 91/439/EEC, now made the requirement of normal residence a condition 
which must be fulfilled in all Member States.59 As a final example, the first Broadcast-
ing Directive 89/552/EEC did not specify a connecting factor, which resulted in a 
very strategic choice of jurisdiction by many broadcasters and subsequently implied 
a number of cases before the CJEU focussing on whether there was a circumvention 
of national law of the host Member States.60 In 1997, to encounter the problem, the 
Directive was amended including a requirement that the broadcaster has its head office 
and/or place where editorial decisions are taken in the Member State in which the 
broadcaster seeks authorisation,61 and this requirement is still part of the current 
AVMS Directive.62

It is, however, still possible to find examples where there are no (real) connecting 
factor in the harmonisation adopted, and where this has affected the smooth operation 
of the country-of-origin principle. Thus, Directive 2005/36 EC (Profession Qualifica-
tions) does not stipulate any clear connecting factor. Consequently, the CJEU has 
accepted that Member States have to recognise degrees issued by other Member 
States, even if the holder of the degree did not leave his or her country of origin to 
obtain the degree, as long as the degree is issued by a university in another Member 
State.63 Thus, the connecting factor in this area is weak,64 and a stronger connecting 
factor could have prevented that the litigation arouse in the first place.65

58 This has also been acknowledged by the CJEU, see for instance Case C-1/07, Weber, para. 39.
59 See Art. 7(1)(b) of the directive. The residence requirement is now found in Directive 2006/126/

EC (Driving Licences), Art. 7(1)(e). 
60 See inter alia Case C-148/91, Veronica; Case C-23/93, TV10; Case C-222/94, Commission v. UK, 

and Case C-56/96, VT4. For a detailed account of these cases and other developments which eventu-
ally led to the amendment of the directive, see Alison J Harcourt, Institution-Driven Competition: The 
Regulation of Cross-Border Broadcasting in the EU 27 Journal of Public Policy 293 (2007).

61 See Directive 1997/36/EC of the European Parliament and of the Council of 30 June 1997 amend-
ing Council Directive 89/552/EEC on the coordination of certain provisions laid down by law, regulation 
or administrative action in Member States concerning the pursuit of television broadcasting activities, 
OJ L 202, 60-70, inter alia amending Art. 2 of the directive. The concept of establishment is defined in 
more detail than accounted for in the main text as there are secondary solutions for the situation where 
the head office and centre of editorial decisions are in different Member States. 

62 See Art. 2(2)(a) of Directive 2010/13/EU (AVMS).
63 See Case C-274/05, Commission v. Greece; Case 286/06, Commission v. Spain, and Case 

C-151/07, Theologos-Grogirios Kathzithanakis.
64 See Markus Möstl, Preconditions and Limits of Mutual Recognition 47 Common Market Law 

Review 405, 425-426 (2010).
65 This was remedied when Regulation 2015/983 (European Professional Card) was adopted as it 

is here foreseen that it is left to the Member State where the applicant is legally established to issue 
the Card, see Art. 6(2). It is also foreseen that the home Member State shall examine that the applicant 
does indeed have an establishment as claimed in the application.
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Also, in the area of company law the connecting factor is very weak. The Member 
States have to recognise companies formed in other Member States even though the 
companies may have no other link to that Member State than the mere fact that the 
company has been incorporated there. There has been some harmonisation relating 
to the formation of companies – in particular the First and Second Company Law 
Directive – but none of them require that there should be a connecting factor to the 
Member State of incorporation.66 Therefore, it is up to the Member State to require 
such a connecting factor, and many Member States do not do that.67 Consequently, 
host Member States have to recognise companies established in other Member States 
even though they do not have any business or head office there.68 Given the lack of 
the connecting factor, it is not surprising that the risk of regulatory competition is 
high in this area.69 There has not been any attempt to amend the harmonisation of 
companies by introducing a connecting factor, and consequently the country-of-origin 
principle has not worked smoothly in the area as there have been different attempts 
by Member States to restrict the free movement of companies without any real con-
nection to the Member State of incorporation.70 Even though no general connecting 
factor has been adopted in the harmonisation of company law, a solution has been 
found for the European Company. The SE Statute provides that the head office of an 
SE company (or European Company) should be located in the Member State in which 
the company is registered. This requirement aims to ensure that SE companies are 
not letterbox companies with no real link to the place where they are incorporated 
(registered).71 This example proves that European legislators are aware of the need 

66 Directive 2017/1132 of the European Parliament and of the Council of 14 June 2017 relating to 
certain aspects of company law, OJ L 169 46-112, Art. 4(a), does require public limited companies to 
disclose their registered office, but does not indicate where this should be situated.

67 Member States normally require that the registered office should be in the state of incorpora-
tion, but only some Member States require that the real seat should be situated in that country, see the 
comparative overview in Paschalis Paschalidis, Freedom of Establishment and Private International 
Law for Corporations, 5-14 (Oxford University Press, 2012).

68 See Case C-212/97, Centros, para. 17; Case C-167/01, Inspire Art, para. 97, and Case C-208/00, 
Überseering, para. 75.

69 For a discussion about how regulatory competition for incorporation may have emerged as a 
consequence of the cases mentioned in the previous footnote, see William W Bratton, Joseph A McCa-
hery & Erik PM Vermeulen, How Does Corporate Mobility Affect Lawmaking? A Comparative Analysis 
57 American Journal of Comparative Law 347, (2009) and Wolf-Georg Ringe, Sparkling Regulatory 
Competition in European Company Law: The Impact of the Centros Line of Case Law and its Concept 
of ‘Abuse of Law’ in Rita de la Feria & Stefan Vogenaur (eds), Prohibition of Abuse of Law. A New 
General Principle of EU Law?, 107 (Oxford: Hart Publishing, 2011).

70 This has taken different forms including the application of the real seat theory, a denial of the 
registration of branches and a regulation of pro forma foreign companies, as illustrated by the cases 
mentioned in the footnote above.

71 See Regulation 2157/2001 of 8 October 2001 on the Statute for a European company (SE), OJ 
L 294, 1-21, Art. 7. A similar solution is found in the SCE Statute; Regulation 1435/2003, Art. 6, and 
with a few variations also for the EEIG, see Regulation 2137/1985 of 25 July 1985 on the European 
Economic Interest Grouping (EEIG), OJ L 199, 1-9, Art. 12.
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for a connecting factor, also in company law, although so far it has proven impossible 
to introduce a requirement applicable to all corporate forms.

Even if we can find examples where a connecting factor is not required, it is clear 
that in most areas relying on the country-of-origin principle such requirements are 
inserted. Often, the requirement is defined very carefully to ensure that it is enforced 
uniformly in all Member States. This is the case with the Driving Licence Directive, 
which in 1991 not only introduced the requirement of ‘normal residence’ but also 
introduced a very detailed definition of what constitutes normal residence to avoid 
different interpretations.72 As discussed more detailed below, it has nevertheless 
proven very difficult to ensure a uniform enforcement of this condition. Another area 
where there has been a need for specifying the connecting factor is Regulation 
1071/2009/EC on road haulage transport. Pursuant to Article 3 (1)(a), it is, inter alia, 
a condition for the occupation of road transport operators that they “have an effective 
and stable establishment in a Member State”. This condition has been specified in 
quite some detail in Article 5 of the Regulation. Nevertheless, there have been several 
indications that road transport operators manage to pass as being established in a 
Member State without having any real establishment.73 The problem is that the oper-
ators use ‘letterbox companies’ that do not carry out the necessary functions in the 
Member State in which they are set up and where they seek authorisation.74 The rem-
edy has once again been to harmonise in even greater detail what it takes to be estab-
lished in a Member State. The Commission has proposed an amendment to the 
Regulation to this end.75 A further element is introduced in Regulation 2015/983/EU 
(European Professional Card), Article 6(2), according to which the responsible Mem-
ber State should confirm that the applicant is established where he or she claims to 
be and “… shall also upload any relevant proof of the applicant’s legal establishment 
or add a reference to the relevant national register” in the Internal Market Information 
system (IMI). The Regulation thus requires that the home Member States makes its 
evidence available to other Member States and thus indirectly requires proof that the 
connecting factor has been checked.

It is important to note that a requirement of residence, establishment or head office, 
does not mean that the person or company has its main activities in the home State. 

72 Thus COM(1988) 705, p 4. The definition is now found in Directive 2006/126/EC (Driving 
Licences), Art. 12. The provision does not stipulate how the Member States should establish that the 
condition is fulfilled, but according to the CJEU, the Member States are precluded from adopting rules 
according to which there is only one way in which a person who applies for the issue or renewal of a 
driving licence can prove that he or she complies with the condition, see Case C-664/13, VAS.

73 See further Karsten Engsig Sørensen, The Fight Against Letterbox Companies in the Internal 
Market 52 Common Market Law Review 85, 100-102 (2015). For an empirical examination of the 
phenomena, see Sebastian Kummer, Maria Dieplinger & Elmar Fürst, Flagging out in Road Freight 
Transport: a Strategy to Reduce Corporate Costs in a Competitive Environment: Results from a Lon-
gitudinal Study in Austrian 36 Journal of Transport Geography 141 (2014).

74 Cf. the Commission’s report on the State of the Union Road Transport Market, COM(2014) 222, 
p 15. The conclusion was substantiated by the later report prepared by the Commission, Refit Ex-post 
Evaluation of Regulation 1071/2009/EC, SWD(2016) 350 final, pp 12 and 28-29.

75 See COM(2017) 281.
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Accordingly, it may well be that the company is established in one Member State and 
even has its head office there, but most of its activities are conducted in another Mem-
ber State. Similarly, a person resident of one Member State may well use his or her 
driving licence predominantly in another Member State. It is clear that in such situ-
ations it may be less acceptable to the host Member State that the authorisation is 
issued by another Member State, as the host Member State may wish to regulate an 
activity which primarily takes place in that country. Nevertheless, in most areas there 
is nothing preventing the home Member State from issuing the authorisation, even if 
the activities are directed primarily towards another Member State, as long as the 
home Member State makes sure that the connecting factor required is present. A few 
directives make a reservation for cases of circumvention. According to recital 16 of 
Directive 2013/36/EU (Credit Institutions): 

“The principles of mutual recognition and home Member State supervision require 
that Member States’ competent authorities should refuse or withdraw authorisa-
tion where factors such as the content of the activities programme, the geograph-
ical distribution of activities or the activities actually carried out indicate clearly 
that a credit institution has opted for the legal system of one Member State for 
the purpose of evading the stricter standards in force in another Member State 
within whose territory it carries out or intends to carry out the greater part of its 
activities.”76 

This recital indicates that the home Member State should refuse to issue an authorisa-
tion when it is clear that the credit institution is attempting to evade the stricter stand-
ard of the host Member State in which it has its main activities. The recital is not 
reflected in any provision in the directive, but nevertheless, the very precise preamble 
should allow the home Member State to interpret the directive to allow for a refusal 
in these cases. This solution is, however, atypical. In Directive 2010/13/EU (AVMS) 
it is also foreseen that there can be this form of circumvention, but the solution is not 
to refuse authorisation but instead for the home and host Member State to cooperate 
to find an 

“…appropriate solution that takes account of Member State concerns without 
calling into question the proper application of the country of origin principle.”77 
In fact, the Directive in recital 40 states that “…media service providers should 
in general be free to choose the Member States in which they establish themselves. 
The Court of Justice has also emphasised that ‘the Treaty does not prohibit an 

76 It seems that the origin of this paragraph is recital 8 of the Second Banking Directive (Directive 
89/646/EEC of 15 December 1989 on the coordination of laws, regulations and administrative provi-
sions relating to the taking up and pursuit of the business of credit institutions and amending Directive 
77/780/EEC, OJ L 386, 1-13).

77 See recital 41 of Directive 2010/13/EU (AVMS). This time the solution has found its way into 
the provisions of the Directive, see Art. 4(2).
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undertaking from exercising the freedom to provide services if it does not offer 
services in the Member State in which it is established’.”78

The judgments referred to in the footnotes accompanying this text confirm that it 
would not be an abuse of EU law to be authorised in one Member State and conduct 
the main business (or even all business) in another Member States. Therefore, the fact 
that Directive 2013/36/EU (Credit Institutions) foresees that the authorisation should 
be denied is exceptional, and it cannot be expected that home Member States within 
other areas of law should be obliged to refuse authorisation in such cases. By adopt-
ing the connecting factors of residence, establishment or head office, the EU legisla-
tors have chosen which connecting factors the applicants need to observe, and the 
Member States are not likely to be able to enforce additional connecting factors. The 
question remains whether host Member States in these situations may apply their own 
legislation, see below under section 4.2.1.

Therefore, the predominating model is to rely on a connecting factor that ensures 
that there is some connection to the home Member State, but not necessarily that the 
home Member State is the centre of the activities of the holder of an authorisation. 
This solution does prevent that the applicant for an authorisation has a free choice 
between all jurisdictions. Whereas it will normally be difficult for a person to move 
the normal residence, it may not be difficult for a business to set up an establishment 
in another Member State, or even move the head office to another Member State. 
Therefore, these latter connecting factors may not totally eliminate that enterprises 
speculate in setting up business in the Member State that offers the best conditions 
for authorisations. Alternative connecting factors for enterprises seem to have draw-
backs. If enterprises are required to apply for authorisations in the Member State in 
which most of their businesses are conducted, it may be hard to define and may change 
over time. This solution would then require enterprises to apply for a new authorisa-
tion just because the sales are more successful in one Member States than in others. 
Alternatively, it could be contemplated to concentrate on where the majority of the 
employees are employed, but for some businesses, this may also change over time.79 
Therefore, a more stable factor as an establishment or head office seems preferable 
as this will only be changed if the enterprise intends so. Since it seems more difficult 
for an enterprise to move its head office than to set up an establishment, the criterion 
of a head office seems to ensure the closest connection to a Member State, which from 
the host Member State’s point of view seems preferable. This criterion also has the 
advantage that there is only one Member State in which an enterprise may have its 
head office, and therefore it only leaves the enterprise one home Member State to 

78 The directive here refers to the following cases: Case C-56/96, VT4 Ltd, para. 22; Case C-212/97, 
Centros; Case C-11/95, Commission v. Belgium, and Case C-14/96, Paul Denuit.

79 This criterion is used as a secondary criterion in Directive 2010/13/EU (AVMS) Art. 2(3)(b), 
inter alia in the case where the head office and place where editorial decisions are taken are in two 
different Member States. 
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apply to, whereas when using ‘establishment’ as a criterion, there may be several 
potential home Member States to choose among.

3.3. Coordinating the Issue of Authorisation With Other Member States

The country-of-origin principle presupposes that it is the home Member State which 
issues the authorisation. But in some situations it may be relevant to include other 
Member States in this decision. Even so, the existing harmonisation only facilitates 
this involvement to a limited extent.

First, it may be considered whether a home Member State should be denied an 
authorisation if it is clear that the person or company has recently applied for an 
authorisation in another Member State and was denied authorisation there. From the 
perspective of the Member State that has just denied authorisation it may seem to 
undermine their effort that the authorisation is now issued by another Member State. 
However, given that the person or company fulfils the conditions for gaining author-
isation in another Member State including the connecting factor, the fact that they 
have just been denied an authorisation elsewhere is not relevant. This was also the 
conclusion adopted by the CJEU in Case C-467/10, Akyüz, where Mr. Akyüz was 
denied a driving licence in Germany because he did not satisfy the physical and men-
tal requirements for safe driving under German law. A couple of months later he 
acquired a Czech driving licence, and when he subsequently used it in Germany, the 
German authorities would not recognise it. The Court, nevertheless, demanded that 
Germany should recognise the Czech driving licence as the opposite case “…would 
have the effect that the Member State which had the stricter conditions for the issuing 
of a driving licence could determine the requirements threshold that the other Mem-
ber States would have to observe in order for driving licences issued in those States 
to be recognised within its territory.”80 Given that there are different conditions for 
issuing driving licences, it makes sense that the fact that a driving licence has been 
denied in one Member State does not prevent it from being issued in other Member 
States.81 It must be remembered that the connecting factor must be fulfilled, so in the 
case of driving licences the person is compelled to change his or her normal residence.

Next, if the authorisation has been revoked in a Member State and the same person 
or company applies for an authorisation in another Member State, it seems appropri-
ate that the revocation should be taken into account when deciding on the new 
authorisation. It is, however, only the Driving Licence Directive that takes account 
of this situation by dictating that if a driving licence has been revoked for a period of 

80 See para. 56 of the judgment.
81 If maximum harmonisation exists, the conditions for issuing authorisation should be the same in 

all Member States, and if one Member State denies authorisation, other Member States should do the 
same. If the system allows individuals and companies immediately to reapply for authorisation in other 
Member States, this seems to impose unnecessary costs on Member States and would only serve the 
purpose of probing whether some Member States use lax standards. However, in Directive 2004/39/EC 
(MiFID), which is relying on maximum harmonisation, there does not seem to be a mechanism that 
prevents the issuing of authorisation in these cases.
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time in one Member State, other Member States may not issue a new driving licence 
within the same period.82 From a road safety point of view this solution makes sense 
since all Member States should share the ambition not to let persons who have 
behaved recklessly on the road drive for a period of time. Therefore, it would seem 
logical to apply this provision to other areas, but this has not happened. The difficulty 
in doing this is that other authorisation schemes than driving licences are normally 
not revoked for a period of times. In principle, it is possible for the company or per-
son who had their authorisation revoked to apply for a new one right away in that 
Member State. Consequently, they should also be allowed to reapply in other Mem-
ber States.

More and more authorisation schemes operate with requirements of good repute 
for key persons involved in the activities,83 and here it would make sense to involve 
other Member States if the persons whose reputation is examined used to be active 
in these Member States. Even though there is a necessary degree of discretion in the 
evaluation of good repute,84 it should at least be ensured that there is a mechanism 
that allows the authorities to take offences committed in other Member States into 
account. It is normal to include provisions which ensure that the Member States have 
a duty to cooperate and exchange necessary information. Such a general duty to coop-
erate is hardly enough to ensure that home Member States systematically examine 
whether the persons under examination has any record in other Member States.85 One 
solution would be to require those persons to document that they have a clean crimi-
nal record or is not under bankruptcy in the Member State in which they reside.86 
However, this may not reveal all experiences that Member States may have had with 
those persons or the experiences of other Member States. A more far-reaching solu-
tion is found in Directive 2013/36/EU (Credit Institutions) which requires a home 
Member State to consult the authorities of other Member States in which the institu-
tion as part of a corporate group is already authorised in another Member State. Before 
issuing an authorisation, the home Member State should enquire about the reputation 
of shareholders and management and take this information into consideration for the 

82 Directive 2006/126/EC (Driving Licences), Art. 11(4). If, nevertheless, such a driving licence is 
issued, all Member States have an obligation not to recognise the driving licence, see Case C-419/10, 
Hofmann, para. 70.

83 See for instance Regulation 1071/2009 (Road Haulage Transport), Art. 3(1)(b) (undertaking that 
is to become a transport operator) and Art. 4 (transport managers); Directive 2013/36/EU (Credit Insti-
tutions), Art. 23(1)(a (shareholders), Art. 91(1) together with Art. 13 (managers); Directive 2009/138/
EC (Solvency II), Art. 24 (shareholders) and Art. 42(1)(a) (managers).

84 It seems that the evaluation of good repute differs considerably in the area of road haulage trans-
port, see the report from the Commission SWD(2016) 350 final, pp 15 and 19.

85 Reports show that cooperation between Member States does not always work as well as it should. 
See in relation to road haulage transport the report prepared by the Commission, COM(2017) 116, 
p 11, and SWD(2016) 350 final, p 19, and in relation to the free movement of goods, the report by the 
Commission entitled Evaluation of the Application of the Mutual Recognition Principle in the Field of 
Goods, ENTR/172/PP/2012/FC, 2015, p 101.

86 This is foreseen in Directive 2009/138/EC (Solvency II), Art. 43.
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application concerned.87 This only covers the situation where the institution is a mem-
ber of a corporate group already operating as a credit institution and consequently has 
a limited scope. An additional system has been set up, as all Member States have to 
report to the European Banking Authority (EBA) about all administrative penalties 
that they impose under the operation of the directive. The EBA has set up a central 
database covering this information, and Member States are obliged to check this 
database when they are evaluating the reputation of shareholders and managers.88 To 
a greater extent, this system ensures that persons who have committed serious 
infringement of the rules governing credit institutions may not be managing or con-
trolling a new credit institution without the home Member State having taken the 
offence into account. The idea of setting up registers that allow for the exchange of 
information of this kind is being adapted in other areas.89

Even though this system seems both logical and necessary, it has not been enacted 
in all areas. The reason for this may partly be lack of infrastructure, but it may also 
be reluctance to share sensitive information of this kind. Thus, in company law many 
Member States have elaborated systems for disqualification of directors, and it would 
make sense to share this information. Already in 2006, the European Parliament sug-
gested that the Commission should put forward measures to enhance the cross-border 
availability of information on the disqualification of directors.90 This suggestion was 
mirrored by the Reflection Group on the future of EU company law, which also pro-
posed that there should be enhanced cross-border availability of information in this 
area.91 The Group pointed out that the increased cross-border mobility of companies 
carries with it the risk that people engaged in crime and abuse who are caught and 
sanctioned in one Member State could simply continue their abuse in another Mem-
ber State. Therefore, it called for greater access to information on the disqualification 
of directors. Currently, such information is not always publicly available, but the 
Reflection Group recommended that it should be possible to check by an online search 
whether a person is disqualified in any Member State. However, the Group acknowl-
edged that such cross-border transparency created a number of issues such as language 
problems, problems linked to the fact that the grounds for disqualification differ 
between Member States, and problems related to personal privacy, data protection 

87 See Directive 2013/36/EU (Credit Institutions), Art. 16(3).
88 See Directive 2013/36/EU (Credit Institutions), Art. 69.
89 In the area of road haulage transport the EU is setting up the European Register of Road Trans-

port Undertakings (ERRU). In May 2016, all Member States but three were participating in the register, 
and at least for some Member States there seems to be a regular exchange of information relating to 
good repute, see SWD(2016) 350 final, p 19. According to Art. 11(4) of Regulation 1071/2009 (Road 
Haulage Transport), the Member States have a duty to use the database to check the good reputation 
of transport managers. In the area of insurance an exchange of information related to the reputation of 
persons was originally designed on an informal basis by CEIOPS, see the report General Protocol relat-
ing to the collaboration of the insurance supervisory authorities of the Member States of the European 
Union, 2008, para. 4 (CEIOPS-DOC-07/08). 

90 See Resolutions on Recent Developments and Prospects in Relation to Company Law 
(2006/2051(INI)), para. 18.

91 See Report of the Reflection Group on the Future of EU Company Law, 5 April 2011, 34-35.
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and fundamental rights. The Reflection Group suggested that the Commission should 
carry out a comparative study to provide an overall system that can balance the pub-
lic’s need for transparency and the personal rights. Despite these calls for harmonisa-
tion the Commission has not, so far, taken any steps to enhance the cross-border 
availability of information on the disqualification of directors, and therefore again 
company law presents an atypical case.92

3.4. Initial Conclusions

The model dictates that it is the home Member State that issues the authorisation, but 
since there is a harmonisation of the conditions including the connecting factor that 
the applicant has to fulfil it, it has become easier for the host Member States to accept 
this allocation of jurisdiction and the consequences in this respect. The tendency is 
to move towards more detailed harmonisation, in some places even maximum har-
monisation. This ensures a more uniform enforcement and makes it more acceptable 
to host Member States to leave the task to the home Member States. By requiring a 
connection to the home Member State regulatory competition is made less likely, but 
it is also clear that some connecting factors seem better at ensuring this than others 
are. Even though the home Member States normally make their own decisions to issue 
an authorisation, it may in some situations be relevant to ensure that the home Mem-
ber State takes into consideration information from the host Member State before 
making any decisions. It seems that in many areas this is ensured by setting up a cen-
tral database covering this information.

4. Mutual Recognition of the Authorisation

4.1. The Main Rule: Automatic Recognition in the Host Member State

If the home Member State has issued the authorisation, the country-of-origin prin-
ciple would dictate that the other Member States should recognise the authorisation. 
That means that the host Member State will not be able to re-examine whether the 
conditions for issuing the authorisation are fulfilled as this examination has already 
been – conclusively – conducted by the home Member State. Also, the host Member 
State will not be able to enforce any additional stricter condition that may have been 
adopted by that Member State.

92 For an analysis of this question, see further Horst Eidenmüller & Markus Rehberg, Umgehung 
von Gewerbeverboten mittels Auslandsgesellschaften, Neue Juristische Wochenschrift, 28, 31 (2008), 
and Heribert Hirte, Tim Lanzius & Sebastian Mock, Directors’ Disqualification and Creditor Protec-
tion in Marcus Lutter (ed.), Legal Capital in Europe, 254, 278-279 (Berlin: De Gruyter, 2006), and 
Karsten Engsig Sørensen, Disqualifying Directors in the EU in Hanne S Birkmose, Mette Neville & 
Karsten Engsig Sørensen, Board of Directors in European Company Law, 327 (Alpen aan den Rijn: 
Kluwer Law International, 2015).
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Not only should it be left to the home Member State to decide whether the condi-
tions are fulfilled at the time of issue, but it is also the home Member State’s respon-
sibility to check that the conditions continue to be fulfilled. In some areas, this last 
aspect has proven to be problematic as home Member States may take different posi-
tions on how much effort and resources that should be allocated to this task. Since 
some of the authorised persons and companies may only conduct a small fraction (or 
none) of their activities in the home Member State, it may not only be difficult for 
them to conduct this continuous check that the conditions are fulfilled, but it may also 
be that they lack the incentive as the home Member States will not be much affected 
by the fact that the conditions are no longer fulfilled, as this will have consequences 
for consumers and other stakeholders in the Member State in which the activity is 
conducted. As a consequence, it is often stressed in the harmonisation that the home 
Member State has the duty to conduct a continuous check that the conditions for 
exercising the activity are still fulfilled.93 Sometimes harmonisation goes even further 
in specifying how the home Member States could conduct this task, inter alia by 
specifying how often these checks must be conducted.94 It is normally the sole respon-
sibility of the home Member State95 to conduct this ongoing supervision, but in a few 
directives, the host Member State is given a role in this supervision.96

93 See for instance Directive 2013/36/EU (Credit Institutions), Arts 14(3) and 18(c), and Regulation 
1071/2009/EC (Road Haulage Transport), recital 7 and Art. 12(1).

94 This is for instance the case in the regulation of road haulage transport where there has been much 
focus on how the continuous control is conducted. According to Art. 12(2) of Regulation 1071/2009/
EC (Road Haulage Transport) the home Member State must perform a check on authorised firms every 
five years. According to Art. 12(3) they must perform individual checks on the request of the Com-
mission. There are still indications that the checks are performed very differently, see the report by the 
Commission, COM(2017) 116, pp 5-7.

95 In some areas, such as banking, a centralised supervision has been implemented with the effect 
that it is not only the home Member State’s responsibility to supervise. This may enhance the host Mem-
ber State’s confidence in the supervision as it becomes less likely that home Member States may try to 
favour their banks by slackening the supervision. See the discussion in Jens-Hinrich Binder & Christos 
V Gortsos, The European Banking Union, 6-7 (CH Beck, Hart, Nomos, 2016) and for an account of the 
Single Supervision Mechanism, same publication pp 17-44.

96 See for instance on the one hand recital 7 of Regulation 1071/2009/EC (Road Haulage Transport) 
and Art. 30(1) of Directive 2009/138/EC (Solvency II) according to which it is the home Member State 
that is responsible for checking that the conditions are fulfilled. On the other hand, the home Member 
State should involve the host Member State in the ongoing control of credit institutions in the situation 
where they have a branch in the country, see Directive 2013/36/EU (Credit Institutions), Arts 40-41. 
Also host Member States may perform spot-checks on such branches, see Art. 52(3). Nevertheless, 
recital 25 and Arts 49(1) and 155 makes it clear that it is still the home Member State that has the 
responsibility for the prudential supervision of credit institutions. The same type of involvement of 
host Member States may happen on a more voluntary basis for insurance companies with branches in 
other Member States, see Art. 33 of Directive 2009/138/EC (Solvency II). For those professions that 
are not subject to automatic recognition under Directive 2005/36/EC (Professional Qualifications) it is 
foreseen that the host Member State may examine whether the conditions for practicing are complied 
with in the case where the businessmen establish themselves in the host Member State, Arts 13-14, 
whereas host Member States have more limited authority to examine the qualifications of service pro-
viders, see Art. 7(4).
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If the home Member State fails to examine whether the conditions are fulfilled or 
fail to supervise whether the conditions continue to be fulfilled, it raises the questions 
whether the host Member State may either deny recognition or may effect a with-
drawal or suspension of the authorisation. Each of these issues is discussed below.97

4.2. Exceptions to the Main Rule

Despite this starting point there are certain situations where host Member States may 
nevertheless deny to recognise the authorisation issued by the home Member State. 
These can either be express exceptions found in secondary law or unwritten excep-
tions.

4.2.1. Express Exceptions in Secondary Law
The duty to recognise an authorisation only extends to the type of activity that is 
covered by the authorisation.98 This exception is implicit in the system. However, 
there are also exceptions that allow the host Member State not to recognise an author-
isation, even if the activity in principle is covered by the scope of the authorisation. 
This is the case for those professions that do not qualify for automatic recognition 
under Directive 2005/36/EC (Professional Qualifications), where the host Member 
States for those professions not subject to automatic recognition in general is allowed 
to impose their supplementary requirements before recognising the qualification. To 
allow this system to operate, the professional must apply to the host Member States 
for recognition of their professional qualifications.99 Clearly, this is such a broad 
exception that this part of the directive can hardly be said to rely on the country-of-
origin principle.100

97 It may also be contemplated whether individuals that are effected by the home Member State’s 
failure to exercise control with a person or company may claim damages from the home Member State 
for any loss inflicted by that failure. Even though the supervision conducted by the home Member State 
aims ultimately to protect the consumers or others affected by the activity exercised under the authorisa-
tion, it may not necessarily mean that the harmonisation is conferring rights to these persons, see also 
Case C-222/02, Paul, paras 38-40. Therefore, the Member State may not be liable under EU law, but 
may be so under national law, see Case 219/15, Schmitt, para. 59. For a discussion of the implication 
of this solution, see Michel Tison, Do Not Attack the Watchdog! Banking Supervisor’s Liability after 
Peter Paul 42 Common Market Law Review 639 (2005). 

98 This may only cover certain types of activities, the use of some types of cars etc. It may also be 
that the harmonisation defines the type of cross-border activity covered. For instance Directive 2013/36/
EU (Credit Institutions) will not always cover the setting up of a subsidiary in another Member State 
than the home Member State, see Eva Lomnicka, The Home Country Control Principle in the Financial 
Services Directives and the Case Law in Mads Andenas & Wulf-Henning Roth (eds), Services and Free 
Movement in EU Law, 295, 300 and 308 (Oxford University Press, 2002).

99 See Art. 13-14 of Directive 2005/36/EC (Professional Qualifications). Another example where 
there is very little harmonisation and consequently large room for making exceptions is Directive 
2000/31/EC (Electronic Commerce), see the very broad exception in Art. 3(4) of the Directive.

100 Similarly, Christine Janssens, The Principle of Mutual Recognition in EU Law, 72 (Oxford 
University Press, 2013). But the directive is a hybrid as there are professions where the principle is 
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Normally, there will be some form of minimum harmonisation, and here the ques-
tion will often be whether the host Member State may enforce stricter conditions when 
activities are exercised in that country. If this is allowed, it will severely undermine 
the working of the principle. Even though minimum harmonisation means that the 
home Member State may introduce stricter rules,101 it does not necessarily mean that 
the host Member State may enforce its stricter rules. Normally, it is foreseen that the 
foreign authorisation should be recognised by the host Member State without any 
additional conditions being imposed.

Even if host Member States, as a rule, cannot impose stricter conditions, the har-
monisation may be allowed for exceptions. Normally, the exceptions are narrow in 
scope,102 and this is further ensured by the CJEU’s insistence that exceptions should 
be interpreted narrowly.103 This latter approach may be illustrated by the recent CJEU 
judgment in Case C-559/15, Onix Asiguräri SA. The case dealt with an insurance 
company authorised in Romania that conducted business in Italy. The Italian author-
ities became aware that the company was controlled and managed by a person who 
had been convicted of attempted aggravated fraud against the Italian State, and con-
sequently they did not think he fulfilled the fit and proper requirements as a director. 
The Italian authorities contacted the Romanian authorities and asked them to take 
appropriate action and withdraw the authorisation. The Romanian authorities declined 
to do so, and as a consequence, the Italian authorities took the step to prohibit the 
insurance company from entering into new contracts in Italy. When the company 
challenged this decision, the CJEU was asked to evaluate whether the Italian author-
ities could make such a decision in the light of the country-of-origin principle. The 
CJEU interpreted Article 40 of the former Insurance Directive 92/49/EC, which is 
more or less identical to the current Directive 2009/138/EC (Solvency II), Article 

clearly at work, see also Vassilis Hatzopoulos, Regulating Services in the European Union, 242 (Oxford 
University Press, 2012).

101 It may not be that likely that home Member States may adopt such stricter rules when dealing 
with commercial activities, as the stricter conditions may make it difficult for companies in the home 
Member State to compete with companies authorised in other Member States. Ultimately, it will make 
the Member State less attractive. However, there may be arguments in favour of adopting stricter stan-
dards anyway, see also Eva Lomnicka, The Home Country Control Principle in the Financial Services 
Directives and the Case Law in Mads Andenas & Wulf-Henning Roth (eds), Services and Free Move-
ment in EU Law, 295, 304-305 (Oxford University Press, 2002). 

102 See the exception in Directive 2010/13/EU (AVMS), Art. 3(2)-(6); Directive 2006/126/EC 
(Driving Licences), Art. 11(2) and 11(4); Regulation 1071/2009/EC (Road Haulage Transport), Art. 10 
(safeguard procedure) and Art. 13(2) (serious infringement of regulation); Regulation 1072/2009/
EC (Cabotage Transport), Art. 10 (safeguard procedure), and Directive 2009/138/EC (Solvency II), 
Art. 155(4) (emergency measures). Directive 2013/37/EU (Credit Institutions) allows for exceptions 
in Art. 43 and 154 (precautionary measures) and Art. 50(4) (measures necessary to protect the inter-
ests of depositors, investors and others to whom services are provided or to protect the stability of the 
financial system), and in addition to this, it allows the host Member States some scope for supervising 
branches, see above fn 96. 

103 See for instance Case C-467/10, Akyüz, para. 45; Case C-476/01, Kapper, para. 72; Joint Cases 
C-334/06-C-336/06, Zerche, para. 57, and Joint Cases C-329/06 & C-343/06, Wiedemann, para. 60. The 
same is stressed in recital 43 of Directive 2010/13/EU (AVMS).
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155. The provisions provide for two exceptions. One allows the host Member State 
to take preventive measures when an insurance company is not complying with the 
legal provisions applicable in the host Member State. This, however, does not refer 
to the conditions for being authorised as an insurance company, as only the home 
Member State may enforce these conditions. According to the CJEU, it follows that 
only the competent authorities of the home Member State, excluding those of other 
Member States, can ascertain whether an insurance undertaking satisfies the require-
ment that its directors are of good repute.104 Next, there is a broader exception that 
allows a host Member State to take preventive measures in emergency cases where 
there exists a risk of irregularities that require immediate response. However, this 
exception can only be used in cases where there is a “real and imminent danger that 
irregularities will occur to the detriment of the interests of the insured persons or other 
persons who may benefit from the insurance cover taken out.”105 Furthermore, this 
exception does not allow the host Member State to examine the condition for issuing 
authorisation as the “directive gives primacy to the principle of supervision of insur-
ance undertakings by the home Member State”.106 It only allows the host Member 
State to take protective measures until the time when the home Member State has had 
the chance to make a decision based on information presented by the host Member 
State. Since Romania has made such a decision, the Italians could no longer apply 
the emergency procedure. The case shows that the CJEU is indeed interpreting excep-
tions very narrowly and is favouring an interpretation where the prerogatives of the 
home Member States are not violated. The consequence is that the exception only 
allows necessary emergency measures in the short period it takes the home Member 
State to become aware of the problem and react (or not react) as it sees fit.

A situation where the host Member State may feel a particular need for an excep-
tion is the situation where the activity is conducted wholly or mostly in the territory 
of the host Member State. If the host Member State imposes conditions for the issue 
of an authorisation that are stricter than those enforced in the home Member State, 
the host Member State may feel that its rules are circumvented. In a few areas this 
situation has been dealt with in the harmonisation. For instance, in the regulation on 
road haulage transport, the rules on cabotage ensure that the transporter may only 
make a limited amount of deliveries internally in other Member States.107 This regu-
lation should in principle ensure that road transport suppliers cannot conduct their 
main activities in other Member States than the home Member State.108 A different 
solution is found in Directive 2010/13/EU (AVMS) where it is foreseen that Member 
States may introduce stricter conditions for authorising broadcasters than stipulated 
by the Directive. If they have adopted such stricter conditions, the Directive does 
allow that the host Member State may enforce them when the broadcasters’ activities 

104 Para. 44 of the judgment.
105 Para. 50.
106 See paras 49 and 52.
107 See Regulation 1072/2009/EC (Cabotage Transport).
108 The cabotage regulation is, however, difficult to enforce, see the report prepared for the Com-

mission entitled Report on the State of the EU Road Haulage Market, 5 February 2014.
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are “wholly or mostly directed towards its territory”.109 However, the Directive is very 
much aware that this would call into question the working of the country-of-origin 
principle. Therefore, the Directive has tried to devise a solution that acknowledges 
the interests of the host Member States without giving up the country-of-origin prin-
ciple completely.110 If the host Member State feels that its stricter conditions are 
circumvented, it should first contact the home Member State and try to reach a “…
mutually satisfactory solution to any problems posed.” The home Member State 
should then contact the broadcaster with the view to making the broadcaster comply 
and should inform the host Member State within two months about the outcome of 
these discussions. Only if this procedure does not bring about any solution, may the 
host Member State impose their own conditions on the broadcaster given a number 
of conditions are fulfilled. First, the host Member State shall establish that the broad-
caster intended to circumvent the stricter conditions in the host Member State, and 
next, the host Member State can only enforce those rules that are “objectively neces-
sary, applied in a non-discriminatory manner and proportionate to the objectives 
which they pursue”. Finally, it is a condition that the host Member State informs the 
Commission and the home Member State of its intention and that the host Member 
State waits up to three months for the Commission’s approval.111 Ultimately, the host 
Member States may be able to impose their own conditions, but the exception only 
works after a lengthy procedure and only when several rather strict conditions are 
fulfilled.112 Therefore, it is a relatively narrow exception. The recitals of Directive 
2013/36/EU (Credit Institutions) also acknowledge this risk of circumvention of 
stricter condition in the situation addressed in the Directive 2010/13/EU (AVMS), 
but the solution that is outlined in the recital of the directive is not reflected in the 
articles of the directive. The recital suggests that the home Member State in a situa-
tion where there is such an attempt to circumvent the rules in the host Member State 
should deny or withdraw the authorisation. When there is no clear intension of evad-
ing rules in the host Member State, but, nevertheless, the activities are now mainly 
in the host Member State, it is suggested that a solution could be to change jurisdic-
tion.113

Even though the problem of evading stricter standards are acknowledged in some 
areas, we do not find exceptions in all areas for this situation. It may be contemplated 
whether the solutions outlined above may be inferred in other areas. The solution to 

109 See Art. 4(2) of Directive 2010/13/EU (AVMS).
110 See recital 41 of Directive 2010/13/EU (AVMS). The Commission has proposed to extend this 

exception to give host Member States the power to require financial contribution from on-demand 
audiovisual media services providers, see the proposed Art. 13 and recitals 22-23 in the pending pro-
posal COM (2016) 287. 

111 See Art. 4(2)-(5) of Directive 2010/13/EU (AVMS).
112 The conditions are not always clear as for instance it is debatable whether there should be a sub-

jective element present when establishing the intention to circumvent the rules in the host Member State, 
see the discussion by Rachael Craufurd-Smith, Determining Regulatory Competence for Audiovisual 
Media Services in the European Union 3 Journal of Media Law 263, 275-278 (2011).

113 See recital 16 of Directive 2010/13/EU (AVMS).
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directly curb the amount of activities in other Member States than the home Member 
State will require express authority as it severely restricts free movement, and fur-
thermore, it may be even more difficult to enforce in other sectors than transport. The 
solution to allow the Member States to enforce stricter standards when the main part 
or all activities are directed towards that Member State may easier be adapted in other 
areas. In fact, the CJEU has suggested that the principle prohibiting abuse of EU law 
may allow a host Member State to handle situations where a service provider estab-
lished in another Member State directs all or most of its activities toward the host 
Member State as if the service provider were established in the host Member State. 
The effect is that the host Member State can enforce its stricter standard as if it were 
the home Member State.114 However, later case law indicates that the CJEU has 
changed its interpretation of the principle prohibiting abuse of EU law, as it seems 
that the Court now thinks that it is not abuse of EU law to be established in one Mem-
ber State and direct all activities toward another Member State.115 For instance, in 
Centros where the CJEU rejected that it was abuse of the freedom of establishment 
to be incorporated in one Member State and have all business activities in another 
Member State.116 This, together with the fact that the legislators failed to make express 
exceptions, makes it unlikely that host Member States without explicit authority can 
invoke abuse of EU law in these cases.

4.2.2. Unwritten Exceptions
Another situation where the host Member State may want authority to deny recogni-
tion is when the authorisation has been issued by the home Member State despite the 
fact that one or more conditions are not fulfilled. Looking at the harmonisation, this 
is not one of the situations where host Member States are allowed an exception, and 
this raises the question whether such an exception may be inferred from the fact that 
the home Member State has failed to ensure that the conditions are fulfilled. This has 
been argued before the CJEU in a large number of cases involving the issue of driv-
ing licence. These cases all seem to have the same background. A driver has had his 
driving licence suspended due to drunk driving, and instead of complying with the 
strict German rules on renewal of his driving licence, he managed to get a new driv-
ing licence in a different Member State. Subsequently, Germany will not recognise 
the driving licence as it is clear (often confessed by the driver) that the driver did not 
have his normal residence in the issuing Member State at the time when the driving 
licence was issued. It seems that the number of incidences where this happened was 

114 See Case 33/74, Van Binsbergen, para. 23; Case C-23/93, TV10, para. 21, and Case C-148/92, 
Veronica, paras 12-13.

115 The change started by the decision in Case 56/96, VT4, paras 19-22, see the discussion in Alexan-
dre Saydé, Abuse of EU Law and Regulation of the Internal Market, 122-137 (Oxford: Hart Publishing, 
2014), and Dimitrios Doukas, Free Movement of Broadcasting Services and Abuse of Law in Rita de 
la Feria & Stefan Vogenaur (eds), Prohibition of Abuse of Law. A New General Principle of EU Law, 
63-91 (Oxford: Hart Publishing, 2011).

116 See Case C-212/97, Centros, para. 29.
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quite high, and it resulted in a stream of preliminary references to the CJEU.117 In 
these cases, the CJEU has taken the position that the host Member State must recog-
nise the driving licence and that it cannot control whether the conditions for issuing 
the driving licence were fulfilled.118 Thus, even though it may be clear to the Member 
State that the residence condition was not observed, it should recognise the driving 
licence.119 The CJEU has made one exception to this rule where it is clear from evi-
dence supplied by the Member State of issue (e.g. the home Member State) that the 
residence condition was not fulfilled at the time of issue. This is the case if it appears 
from the driving licence itself that the conditions are not fulfilled or is clear from 
“other incontestable information supplied” from the home Member State.120 The 
CJEU has stressed that the enumeration of the sources of information which the host 
Member State can rely on is ‘definitive and exhaustive’.121 Even though the exception 
does seem relatively limited in scope, it is interesting because the CJEU has accepted 
this without any basis in the applicable directive.122

The CJEU has used a very similar line of reasoning in Case 130/88, van de Bijl. 
This case concerned the working of Directive 64/427/EEC on mutual recognition of 
licence for certain self-employed persons in the manufacturing and processing indus-
try. In the Netherlands, a painter applied for mutual recognition of his qualifications 
acquired in the UK. They included a certificate from the UK Department of Trade 
and Industry documenting that he had worked for four years in the UK as a painter. 
The Dutch authorities denied to recognise this as the training which the UK authori-
ties had attested was in fact partly undertaken in the Netherlands, and here the activ-
ity was not recognised as being sufficient for the exercise of the activity in question. 
The CJEU stated that the host Member State is in principle bound by the declarations 
included in the certificate issued by the home Member State (in this case the UK).123 
Next, the Court held that were there are objective factors that lead the host Member 

117 According to Markus Möstl, Preconditions and Limits of Mutual Recognition 47 Common Mar-
ket Law Review 405, 428 (2010), as many as 4,500 individuals used this method to regain their driving 
licence without observing the German requirements in the period from July 2004 to November 2006. 

118 See inter alia Case C-246/00, Commission v. Netherlands, para. 75; Case C-476/01, Kapper, 
para. 47; Joint Cases C-334/06-C-336/06, Zerche, para. 52; Case C-445/08, Wierer, and Case C-419/10, 
Hofmann, paras 45-46.

119 This does not mean that the host Member State cannot do anything as it should contact the home 
Member State with the aim of having the licence withdrawn, see below under section 4.3. 

120 See Joint Cases C-329/06 & C-343/06, Wiedemann & Funk, para. 72; Joint Cases 
C-334/06-C-336/06, Zerche, para. 69; Case C-184/10, Grasser, para. 23; Case C-224/10, Apelt, para. 
35, and Case C-467/10, Akyüz, paras 62-64. The last judgment shows that the exception applies in the 
same way to the current and the former directive. 

121 See Case C-467/10, Akyüz, para. 66.
122 Similar restrictions in the duty to recognise driving licences have been accepted by the CJEU in 

cases where the driver has tried to sidestep the rules that a decision to suspend or withdraw a driving 
licence should be respected in any Member State, see Case C-1/07, Weber; Case C-321/07, Schwarz, 
and Joint Cases C-334/06-C-336/06, Zerche. These judgments are related to the rules found in what 
is now Art. 11(4) of Directive 2006/126/EC (Driving Licences) and may therefore not be seen as an 
unwritten exception. 

123 See paras 22-23.



THE COUNTRY-OF-ORIGIN PRINCIPLE [2019] EBLR 65

State to consider that the certificate contains manifest inaccuracies the host Member 
State may contact the home Member State and request additional information.124 How-
ever, the Court went a step further as it stated that in situations where the certificate 
addresses activities which were conducted in the host Member State the host Member 
State has also the right to deny recognition of the certificate. The Court stated:

“In those circumstances, the host Member State cannot be obliged to overlook 
matters which occurred within its own territory and which are of direct relevance 
to the real and genuine character of the period of professional activity completed 
in the Member State from which the benefi ciary comes. Nor may the host Member 
State be refused the right to take measures in order to prevent the freedom of 
establishment and the freedom to provide services, which the directive is designed 
to assure, from being exploited by interested parties with the object of circumvent-
ing the rules relating to occupations which that State imposes on its own na tionals 
(see the judgments of 3 December 1974 in Case 33/74 van Binsbergen ((1974)) 
ECR 1299 and of 7 February 1979 in Case 115/78 Knoors ((1979)) ECR 
399).”125

This judgment mirrors the cases concerning driving licences as it allows the host 
Member State to deny recognition of a driving licence when there is clear evidence 
that a condition is not fulfilled. In the driving licence cases the evidence is produced 
by the home Member State, whereas it was produced by the host Member State in the 
van de Bijl case. In the driving licences cases it is clear that evidence produced by the 
host Member State (for instance proof that the driver at the time of issue was resident 
in the host Member State) does not allow the host Member State to deny recognition. 
Therefore, the cases seem to contradict each other. It may be possible to reconcile the 
cases if van de Bijl is given a narrow scope and only covers the situation where the 
home Member State undertakes to certify facts or evaluate behaviour that has taken 
place in the host Member State.

The fact that we have two lines of cases allowing host Member States without clear 
authority in secondary law to deny recognition when there are clear evidence that the 
condition for issuing an authorisation was not fulfilled, raises the question whether 
this is in fact a more general exception that may also apply to other areas. The answer 
to this question seems to depend on whether the judgment relies on specific features 
of the Directive 2006/126/EC (Driving Licences) and Directive 64/427/EEC, or alter-
natively relies on more general principles and the method of interpretation. Looking 
at the van de Bijl judgment, it seems that it is not so much based on the directive in 
question but rather on the more general concern about abuse of EU law.126 Looking 
at the judgments involving driving licence, it is less clear what the basis is for allow-

124 See para. 24. 
125 See para. 26. 
126 See para. 26 of the judgment cited above. The link concerning abuse of EU law is even clearer 

in the Opinion given by GA Darmon in the case.
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ing the exception. The CJEU does point out the importance of the residence require-
ment in avoiding driving licence tourism.127 This reference can be interpreted 
differently. First, it could indicate that the exception is based on the general principle 
prohibiting abuse of EU law, but it must be admitted that the link to the principle it 
rather weak.128 Second, it could indicate that the exception is allowed as a result of 
the importance the Directive on Driving Licences gives to the residence requirement, 
and consequently, the exception does not have to be of a general nature.129 A third 
interpretation is that the exception applies to all key conditions that are essential for 
the working of the country-of-origin principle. In this case it may be argued that 
similar key conditions are often found in other areas. This is the case with connecting 
factors, but also other conditions may be so important that the exception applies.

On balance, it cannot be excluded that the exception accepted by the CJEU in these 
cases may also apply to other areas using the country-of-origin principle. In the areas 
studied here the situation in van de Bijn seems less likely to occur as the home Mem-
ber State will seldom attest and evaluate behaviour taken place in other Member 
States.130 It is more likely that situations similar to those present in the driving licence 
cases may occur when evidence from the home Member State confirm that key con-
ditions for issuing the authorisation are not fulfilled. It is less likely that the proof of 
failure to comply with such conditions will be apparent from the authorisation itself, 
such as it has been the case in the judgments on driving licences. More likely, the 
proof will have to be a declaration from a relevant public authority in the home Mem-
ber State that the conditions for issuing the authorisation were not fulfilled at the time 
when the authorisation was issued. It can be contemplated whether a declaration that 
the conditions are no longer fulfilled may also allow host Member States to deny 
recognition. Most likely, that will not be the case as it is normally foreseen that if the 
conditions are no longer fulfilled, there is a procedure whereby the home Member 
State should give the holder of the authorisation time to correct the mistake, and only 
if that is not done should it be withdrawn, see also section 4.3. It would be counter-
productive to this process if host Member States could immediately stop recognising 
the authorisation.131

127 See for instance Joint Cases C-334/06-C-336/06, Zerche, para. 66.
128 Another weak link can be read into para. 48 of GA Bot’s Opinion in Case C-184/10, Grasser. A 

link concerning the abuse of EU law principles is acknowledged by Christine Janssens, The Principle 
of Mutual Recognition in EU Law, 103 (Oxford University Press, 2013).

129 This may also be indicated by those judgments pointing to the fact that the residence requirement 
ensures road safety, see for instance Case C-224/10, Apelt, para. 47.

130 An example could be if the home Member State is issuing an authorisation even though it 
was informed by the host Member State that key persons do not qualify as being fit and proper, see 
above section 3.3. In this situation, the host Member State could argue that it should not recognise the 
authorisation since the conduct undertaken in its country clearly disqualifies that person. It may not be 
so straightforward, however, since the rules on fit and proper often leave a certain element of discretion 
for the home Member State, and therefore there is no guarantee that persons who the host Member State 
would not deem fit and proper may be fit and proper in the home Member State.

131 In the case of the driving licence the fact that a person changes his or her permanent residence 
does not mean that the licence will have to be revoked. It only means that the new Member State in 
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It may be considered whether the CJEU will accept other unwritten exceptions 
from the country-of-origin principle. It has been suggested that the general principle 
prohibiting abuse of EU law may in some cases open up an exception.132 Even though 
the CJEU has previously accepted that the general principle prohibiting abuse may 
be applied in harmonised areas (even when full harmonisation has taken place),133 it 
seems that so far they have been reluctant to accept exceptions based on this princi-
ple.134

4.3. Effecting a Suspension or Withdrawal of Authorisation

The country-of-origin principle dictates that the home Member State should be 
responsible for deciding whether the authorisation should be suspended or with-
drawn.135 This follows logically from the fact that the home Member State issues the 
authorisation and thus it should also be the one to reverse this decision. However, 
sometimes the behaviour that calls for the suspension or withdrawal originates in the 
host Member State, and it may also be the host Member State that suffers the most if 
the authorisation is not withdrawn. Therefore, it raises the question what the host 
Member State can do to effect such a suspension or withdrawal.136

Often the harmonisation dictates when the home Member State should effect a 
suspension or withdrawal.137 This is the case when the conditions for issuing the 

which the person takes up residence may require that the driving licence should be renewed after two 
years, see Art. 2(2) of Directive 2006/126/EC (Driving Licences). This solution clearly does not allow 
other Member States to stop recognising a driving licence just because the issuing Member State recog-
nises that the person is no longer resident of that Member State.

132 See AG Bot in Case C-599/15, Onix Asiguâri SA, paras 75-86, who wanted to interpret the direc-
tive in the light of the need to prevent abuse of EU law.

133 See for instance Joint Cases C-58/13 & C-59/13, Torresi, paras 38 and 42.
134 Thus, the CJEU did not refer to the abuse principle in Case C-599/15, Onix Asiguâri SA, even 

though AG Bot had suggested this solution in his Opinion. Similarly, AG Maduro had proposed to 
use the principle preventing abuse in C-311/06, Cavallera, in a case concerning mutual recognition of 
a diploma, but the CJEU preferred to solve the case without reference to this principle. For a similar 
conclusion it is less likely that the CJEU will apply the abuse defense in these situations, see Alexandre 
Saydé, Freedom as a Source of Constraint: Expanding Market Discipline Through Free Movement in 
Panos Koutrakos & Jukka Snell (eds), Research Handbook on the Law of the EU’s Internal Market, 29, 
50 (Cheltenham, UK & Northampton, MA, USA: Edward Elgar Publishing, 2017), and Markus Möstl, 
Preconditions and Limits of Mutual Recognition 47 Common Market Law Review 405, 427 (2010).

135 Another reaction may be that a person first accepted as a manager or shareholder is no longer 
accepted and therefore has to be substituted or that an attempt to adopt a new director or new signifi-
cant shareholder is blocked.

136 It may be that the behaviour of the person or company having an authorisation warrants a tem-
porary or geographically limited suspension, because the behaviour is an infringement of the rules for 
conducting the activities that apply in the host Member States. This consequence is discussed in sec-
tion 5 below. 

137 Suspension and withdrawal is not regulated in Directive 2005/36/EC (Professional Qualifi-
cations). Less surprising, this is also the case in Directive 2010/13/EU (AVMS) where there is no 
authorisation requirements and thus nothing to withdraw, see above n 33. However, in Arts 2 and 4 it 
is foreseen that the home Member State shall ensure that all AVMS under the home Member State’s 
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authorisation are no longer fulfilled,138 but some areas go further and allow for this 
sanction for other situations where it is justified.139 In some areas it is also specified 
which procedure the home Member State should follow if it will suspend or withdraw 
an authorisation.140

Even though the home Member State may have a duty to suspend or withdraw an 
authorisation, this may not happen, and this raises the question what the host Member 
State may do to enforce this duty. In the situation where the host Member State comes 
into possession of evidence that there is a ground for suspending or withdrawing an 
authorisation it may point this out to the home Member State.141 In fact, under the 
Credit Institution Directive the host Member State has a duty to do so.142 However, 
there is no guarantee that the home Member State will take action on this information.143

In principle, the host Member State may start infringement procedures against the 
home Member State for not complying with the EU obligations.144 Even though the 
CJEU has pointed to this possibility,145 it is an unlikely scenario, as the Member States 

jurisdiction comply with the minimum requirement of the directive and those stricter rules which the 
home Member State has adopted. This must indicate that the home Member State must suspend the 
right to operate where necessary. 

138 See Regulation 1071/2009/EC (Road Haulage Transport), Art. 13, and Directive 2009/138/EC 
(Solvency II), Art. 131 and 144, and Art. 18(c) of Directive 2013/36/EU (Credit Institutions). The solu-
tion in Directive 2006/126/EC (Driving Licences), Art. 7(5), is slightly different as it states that there 
should be a suspension or withdrawal when it turns out that the conditions for awarding the licence 
were not fulfilled when the licence was issued. This formulation primarily seems to hint at situations 
where the residence condition was not fulfilled. The different solutions in this directive is due to the 
nature of a driving licence. Once you have it, it will be valid for a period without any additional checks 
of your driving ability, unless you get involved in a situation which indicates that your abilities are no 
longer sufficient. 

139 The revoking of a European Professional Card is allowed when justified, see Regulation 2015/983 
(European Professional Card), Art. 20(5). A community licence or driver attestation under Regulation 
1072/2009 (Cabotage Transport), Art. 7, may be withdrawn if the holder has supplied incorrect informa-
tion. An insurance authorisation may be withdrawn if the undertaking ‘fails seriously in its obligations 
under the regulations to which it is subject’, see Art. 144(1)(c) of Directive 2009/138/EC (Solvency 
II). A driving licence may be suspended or withdrawn according to the rules laid down in the Member 
State where the driver has his or her normal residence, and the reason for suspension and withdrawal 
seems to be left entirely to this Member State, see recital 15 and Art. 11(2) of Directive 2006/126/EC 
(Driving Licences). Also under Directive 2013/36/EU (Credit Institutions) the home Member State has 
a free hand in deciding supplementing reasons for suspension and withdrawal, see Art. 18(e).

140 See Regulation 1071/2009 (Road Haulage Transport), Arts 13 and 15, and Directive 2009/138/
EC (Solvency II), Art. 144. According to recital 12 of Regulation 1071/2009, the purpose with the 
regulation of suspension and withdrawal is to ensure the observation of the principle of proportionality.

141 See Case C-130/88, van de Bijn, para. 24. 
142 See Art. 41 of the Directive 2013/36/EU (Credit Institutions). A similar duty was found to exist 

under the former Driving Licence Directive, see Joint Cases C-334/06-C & 336/06, Zerche, para. 54, 
and Joint Cases C-329/06 & C-343/04, Wiedemann, para. 57.

143 Unusually, the proposal to amend the Road Haulage Transport Regulation proposes that the 
home Member State should have a duty to investigate when other Member States point out that the 
requirement of an establishment under Art. 5 is not fulfilled, see Art. 18 proposed by COM(2017) 281.

144 See TFEU Art. 259.
145 See Case C-476/01, Kapper, para. 48, in a case involving the old Driving Licence Directive. 
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clearly prefer not to bring such proceedings. Alternatively, the host Member State 
may raise its concern with the Commission and hope that the Commission will take 
action against the home Member State.146 In Directive 2013/36/EU (Credit Institu-
tions), the host Member State is given a stronger position as it may request the EBA 
for assistance to handle the conflict.147 Even though this does put the host Member 
State in a slightly better situation in this area, the general picture is that the host Mem-
ber State has very few remedies available if the home Member State fails to exercise 
the necessary control. As illustrated by the judgment in Case C-559/15, Onix Asig-
uräri SA, the only remedy left may be to take temporary emergency measures, but 
even that remedy is given a very narrow application.

If the home Member State decides to suspend or withdraw an authorisation, it is 
important that other Member States are informed so that they can make sure that the 
holder does not continue activities in their Member States. Therefore, in most areas 
there is a duty to inform other Member States of this fact, and a duty for other Mem-
ber States to uphold the decision in their territories.148 The latter indicates that there 
is also a duty to recognise the decision to revoke the authorisation, just as there is a 
duty to recognise the reward of the authorisation.149 If more than one authorisation 
has been issued, it raises special issues when one authorisation is withdrawn. These 
issues are only dealt with in the harmonisation to a limited extent.150

146 In the area of insurance the Commission has suggested that host Member States may either start 
infringement proceedings under Art. 259 TFEU, or as a more feasible alternative make a complaint to 
the Commission and encourage the Commission to start infringement proceedings against the home 
Member State, see Commission Interpretative Communication – Freedom to provide services and the 
general good in the insurance sector, OJ 2000 C 43/5, para. I.A.5.

147 See Art. 41(2) and Art. 50(4) of Directive 2013/36/EU (Credit Institutions). According to the 
latter provision, the host Member State may also take appropriate measures to prevent further breaches.

148 See Directive 2009/138/EC (Solvency II), Art. 144(2), and Directive 2013/36/EU (Credit Institu-
tions), Art. 45. Under Directive 2006/126/EC (Driving Licences), Art. 15, Member States should estab-
lish a network for the exchange of information on the licences they have issued, exchanged, replaced, 
renewed or revoked (RESPER). The use of RESPER helps Member States to ensure that a person does 
not hold more than one licence and that a suspension of a licence is respected by all Member States. 
The network should be running from January 2013, but it seems that the system is not fully operational 
as the Commission initiated infringement proceeding against several Member States in late 2015 for 
failing to connect to the network, see press release IP/15/6013. Regulation 1071/2009/EC (Road Haulage 
Transport) requires that the information is included in the national electronic register, and these registers 
are in the process of getting interconnected, see Art. 16. Finally, Directive 2013/55/EU of the European 
Parliament and of the Council of 20 November 2013 amending Directive 2005/36/EC on the recognition 
of professional qualifications and Regulation (EU) No 1024/2012 on administrative cooperation through 
the Internal Market Information System (‘the IMI Regulation’), OJ L 354, 132-170, introduces an alert 
mechanism where Member States should report if they ban or restrict, even temporary, the right for 
certain professions (including doctors) to practice, see the new Art. 56a. There does not seem to be such 
a warning system in place in Directive 2010/13/EU (AVMS).

149 For this reason, the option not to recognise a driving licence suspended or withdrawn in another 
Member State was converted into a duty not to recognise a driving licence in order to ensure mutual 
recognition of such a suspension or withdrawal, see Case C-419/10, Hofmann, para. 70.

150 See, however, Directive 2009/138/EC (Solvency II), Art. 170. The problem was also addressed 
in relation to driving licences in Case C-321/07, Schwartz.
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4.4. Initial Conclusions

It is clear that the legislators with the help of the CJEU have managed to maintain the 
main rule that the host Member State must recognise the authorisation without inter-
fering in the prerogatives of the home Member State. As a logical consequence, only 
the home Member State may suspend or withdraw the authorisation. This main rule 
has been kept intact in all the areas where there is a minimum harmonisation of the 
conditions for issuing an authorisation, even though the model has been under pres-
sure from time to time. In most cases, the legislators have only allowed very limited 
exceptions, and the CJEU has given them a narrow scope. The CJEU has developed 
an unwritten exception, but only to deal with situations where it is obvious that the 
home Member State has failed in its task and where it would have been unwise to 
leave the host Member States without any possibility to react. Consequently, the host 
Member State has only very few options when the home Member State fails to super-
vise the observance of the conditions afterwards, and especially when the home 
Member State fails to either suspend or withdraw an authorisation.

It is debatable whether more exceptions should be introduced to allow the host 
Member State to enforce its own rules. Even though arguments in favour of this can 
be made, the best argument against is probably that more such exceptions could eas-
ily undermine the benefits inherited in the country-of-origin principle allowing the 
holder of authorisation to operate under one set of rules.151 Thus, the principle should 
be allowed to operate with as few exceptions as possible, and instead the host Mem-
ber States should be protected through rules ensuring a connecting factor and mini-
mum harmonisation of the conditions for issuing an authorisation, see section 3. Even 
so, it is problematic that the host Member State is left with very few options when 
the home Member State does not enforce the conditions agreed upon. As long as the 
host Member States are not willing to apply Article 259 TFEU, they are often left 
with the option of complaining to the Commission. Even though the Commission 
does seem to react to such complaints, it does not seem a satisfying solution that the 
host Member States have to rely on the goodwill of the Commission, and the host 
Member States may rightly ask for more effective options. It seems that there may 
be developing solutions that will allow host Member States to put more pressure on 
home Member States by giving them the formal right to complain to an EU agency 
or the right to demand specific steps to be taken by the home Member States.152 As 
these solutions only affect the two Member States involved and does not directly 
affect the holder of an authorisation, it seems that these solutions are not likely to 
undermine the working of the country-of-origin principle, nor in particular undermine 
the home Member States’ prerogative to suspend or withdraw the authorisation.

151 See also the debate in Michael A Wagner, Revisiting the Country-of-Origin Principle in the 
AVMS Directive 6 Journal of Media Law 286 (2014).

152 Most noticeable in Directive 2013/36/EU (Credit Institutions), but also in the proposal to amend 
Regulation 1071/2009/EC (Road Haulage Transport) by introducing a new Art. 18, see Section 4.2.2.
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5. The Compliance with Other Rules than the Conditions for Issuing an 
Authorisation

Whereas the home Member State has the sole right to enforce the conditions for issu-
ing the authorisation, the host Member States may possibly enforce other rules. They 
will not have a free hand to do so but will have to respect the requirements of the 
Treaty, e.g. Article 49 on the freedom of establishment and Article 56 on the freedom 
to provide services. This means that they will have to make sure it is justified to 
enforce their rules against the holder of the authorisation.153

Consequently, it is necessary to distinguish between the conditions for issuing an 
authorisation and other rules. This distinction is not always that easy to make.154 
Sometimes secondary law does help in drawing that distinction,155 but often it has 
required the help of the CJEU to do so. Thus, the CJEU has held that the host Mem-
ber States are often allowed to enforce their rules concerning commercial conduct,156 
including rules on professional ethics.157 Also, it has held that advertisement rules 
could be enforced in the host Member States.158 As for driving licences, the CJEU 
has confirmed that the host Member States may enforce rules regulating conduct in 
their territory taking place after the driving licence has been issued.159 Drawing the 
distinction becomes even more complicated where the harmonisation not only har-
monises the conditions for issuing an authorisation and its subsequent supervision 
but also aspects of the exercise of activities.160 In this case the host Member State may 

153 Sometimes this requirement is codified in the secondary legislation, see Directive 2013/36/EU 
(Credit Institutions), Art. 44, and Directive 2000/31/EC (Electronic Commerce), Art. 3(4). But even 
though no such requirement is stipulated, it is clear that the Treaty will have to be observed.

154 For an analysis of how this distinction is drawn for credit institutions, see Michel Tison, Unravel-
ling the General Good Exception: The Case of Financial Services in Mads Andenas & Wolf-Henning 
Roth (eds), Services and Free Movement in EU Law, 350 (Oxford University Press, 2002), and in 
relation to Directive 2010/13/EU (AVMS), see Rachael Craufurd-Smith, Determining Regulatory Com-
petence for Audiovisual Media Services in the European Union 3 Journal of Media Law 263 (2011).

155 For instance under Directive 2013/36/EU (Credit Institutions), Art. 46, and Directive 2009/138/
EC (Solvency II), Art. 156, it is clear that host Member States can enforce advertising rules. See also 
the list of rules that host Member States can enforce against transport performing cabotage operations in 
the country, Regulation 1072/2009 (Cabotage Transport), Art. 9. In Directive 2005/35/EC (Professional 
Qualifications) there is a reservation for professional rules in Art. 5(3) and recital 11.

156 See for instance Case C-518/06, Commission v. Italy, para. 116.
157 See Case 292/86, Gullung, para. 22. See in relation to lawyers and Directive 98/5/EC (On Law-

yers) also Case C-225/09, Edyta, para. 57.
158 See Joint Cases C-34/95, C-35/95 & C-36/95, De Agostini.
159 See Joint Cases C-329/06 & C-343/06, Wiedemann and Funk, para. 59, and Case C-260/13, 

Aykul, para. 71.
160 Harmonisation where the country-of-origin principle includes regulations of the activities is 

termed ‘second general directives’ by Vassilis Hatzopoulos, Legal Aspects in Establishing the Internal 
Market for Services, College of Europe, European Legal Studies, Research Papers in Law, 6/2007, 16. 
Of those areas examined here, such regulations are part of Directive 2010/13/EU (AVMS) and Directive 
213/36/EU (Credit Institutions) which after its last amendment includes rules on large exposure, corpo-
rate governance including remuneration, see further Matthias Haentjens & Pierre de Gioia-Carabellese, 
European Banking and Financial Law, 101-108 (Routledge Ltd., 2015).
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only be allowed to regulate the aspects of the exercise of activities that are not har-
monised.

Even though the distinction cannot be drawn in a uniform way for all the different 
areas, it seems as a main rule that the host Member State is relatively free to regulate 
how the activity is conducted in the host Member State as long as they do not try 
directly or indirectly to enforce the conditions for issuing the authorisation. The dis-
tinction seems easy to draw in vis-à-vis driving licences as anything that has to do 
with the behaviour in the host Member State after the issue of licence – with the 
important exception of a change of normal residence – can be regulated by the host 
Member State. If the driver is speeding, driving drunk or violating other laws in the 
host Member State, this can be sanctioned. In other areas it may be more difficult to 
draw the distinction. If, for instance, the director of an insurance company after the 
authorisation has been issued commits fraud in the host Member State, the host Mem-
ber State is free to convict the director, put him in jail and may even ban him from 
acting as a director in the host Member State, but it cannot suspend the authorisation 
as this would be the prerogative of the home Member State.161

In the area of company law it is also complicated to draw the distinction. It is clear 
that the host Member State is relatively free to enforce the rules outside company law 
that regulated the commercial conduct of the company.162 However, it is less clear 
whether there are parts of company law that the host Member State may enforce. If 
the country-of-origin principle should be applied, it would mean that rules that are 
closely linked to the formation of companies can never be enforced in the host Mem-
ber State, whereas other company law rules which are more related to the conduct of 
business after incorporation may be enforced. So far, the Court has only tested 
whether attempts to enforce company law rules in the host Member State are justified 
under Article 49.163 This indicates that there are company law rules that may be 
enforced in the host Member State, but we do not know if there are rules which may 
never be enforced.164 Applying the country-of-origin principle, there is a strong argu-
ment in favour of making such a distinction, but so far this has never been confirmed 
by the CJEU.165 A possible hint at such a distinction may be seen in the controversial 

161 See also Case C-599/15, Onix Asiguâri SA, discussed in Section 4.2.1.
162 Of course, the rules still need to be justified. The distinction between rules on the formation of 

companies and rules regulating the commercial conduct was recognised in Case C-212/97, Centros, 
paras 26 and 38, where it is clear that the CJEU is less likely to accept attempts to evade the latter 
form of rules. 

163 Case C-208/00, Überseering, and Case C-167/01, Inspire Art.
164 It may be argued that the denial to recognise the company in Case C-208/00, Überseering, and 

Case C-212/97, Centros would amount to interfering in the conditions for forming a company, and 
therefore they should just have been rejected by the CJEU instead of testing the denial to recognise 
for justifications.

165 Caspar Behme, The Principle of Mutual Recognition in the European Internal Market With 
Special Regard to the Cross-Border Mobility of Companies 13 European Company and Financial Law 
Review 31 (2016), suggests to draw a distinction between qualification requirements and framework 
conditions. Whereas the host Member State cannot interfere with qualification requirements, he assumes 
– based on an analogy of the judgment in Case C-268/91, Keck – that host Member States may apply 
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judgment C-594/14, Kornhaas, where the CJEU in para. 28 makes a distinction 
between 1) company law rules governing the formation of a company and its subse-
quent establishment and 2) company law rules that apply only after that company has 
been formed, in connection with its business. Only the first type of company law rules 
could not be applied in the host Member State where the company operated a branch. 
This conclusion fits well with the country-of-origin principle, but there is no clue in 
the judgment that this was the intention of the CJEU.

If the host Member States have the right to enforce their rules taken into account, 
the distinctions outlined above raise the question how they can enforce the rules. Here, 
the harmonisation often foresees that the home Member State shall assist the host 
Member States in their enforcement. The home Member State will often be in a bet-
ter position to do so as authorised persons or companies have a connection with that 
country in the form of residence, head office or at least an establishment,166 but also 
because the home Member State has the prerogative to either suspend or withdraw 
the authorisation. It is not always entirely clear which infringement the home Member 
State shall assist in enforcing,167 nor is it regulated precisely how the home Member 
State must assist.168 If the intervention of the home Member State does not prevent 
more violations of the rules in the host Member State, the host Member State may, 
after notifying the home Member State, prevent the holder of the authorisation for 
conducting activities in its country.169 Similarly, under Directive 2006/126/EC (Driv-
ing Licences) it is possible to suspend the right to use the driving licence in the host 
Member State if the driver in the host Member State has performed a conduct that 
qualified for a suspension.170

The result in these cases is that the right to exercise the activities under an author-
isation may be suspended in one Member State. This suspension cannot be compared 
to a suspension of the authorisation as such a suspension would have effect in all 

their own rules so far as they are not discriminating foreign companies. Moreover there is no hint in 
case law that host Member States can apply other aspects of company law rules as long as they are not 
discriminating, as it seems that the CJEU is using the broader restriction test in the cases mentioned 
in the footnote above. 

166 See Section 3.2 above.
167 Directive 2009/138/EC (Solvency II), Art. 155(1), includes infringement of ‘legal provisions 

applicable to it in that Member State’, which seems to cover all rules in the host Member State. Under 
Directive 2013/36/EU (Credit Institutions), Art. 153(1), it is only ‘legal provisions adopted in that 
Member State pursuant to this Directive’. The latter may only include some rules in the host Member 
State. Under Regulation 1072/2009 (Cabotage Transport), Art. 12, it is clear that the home Member State 
shall only assist in a limited number of infringements, namely ‘serious infringement of Community road 
transport legislation’ and ‘serious infringement regarding any misuse whatsoever of driver attestations’. 

168 Thus, under Directive 2009/138/EC (Solvency II), Art. 155(2), the home Member State must at 
the ‘earliest opportunity, take all appropriate measures’ and must notify the host Member State about 
what the former has done. A similar wording is found in Directive 2013/36/EU (Credit Institutions), 
Art. 153(3). See also Regulation 1072/2009 (Cabotage Transport), Art. 12.

169 See Directive 2009/138/EC (Solvency II), Art. 155(3), and Directive 2013/36/EU (Credit Institu-
tions), Art. 153(4). A temporary ban on cabotage operations is also possible to effect by a host Member 
State under Regulation 1072/2009 (Cabotage Transport), Art. 13(2).

170 See Case C-260/13, Aykul, interpreting Art. 11 of the Directive 2006/126/EC (Driving Licences).
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Member States. Furthermore, the suspension in the host Member States is never due 
to a violation of the condition for issuing an authorisation, but is due to an infringe-
ment of other rules in the host Member States. Therefore, the solution formally 
respects the principle that home Member States issue and withdraw authorisations, 
but it gives the host Member States an effective remedy to enforce these rules.

6. Conclusions

An analysis of different areas using the country-of-origin principle shows that even 
though there are still differences, there are also many similarities in how the EU has 
balanced the position of host and home Member States. Often the legislators and the 
CJEU have been faced with very similar problems in the different areas in which the 
principle has been applied, and not surprisingly, they have often developed common 
solutions.

Focussing on the common elements, it seems that an overall model is emerging. 
The country-of-origin principle means that the home Member State is responsible for 
ensuring that the conditions for issue are fulfilled. Furthermore, it is responsible for 
ensuring the ongoing control and supervision of whether the conditions are fulfilled 
and for deciding whether to suspend or withdraw the authorisation. The legislator and 
the CJEU have managed to stick to this model as in most areas using the principle, 
they have only allowed for very few exceptions to cope with the situations where 
there is an evident need to allow the host Member State to intervene. Given the pres-
sure from host Member States, it is impressive that this element of the country-of-
origin principle has been kept intact. The model seems to be fixed at this point 
although there seems to be a development towards ensuring the host Member States 
the possibility to put pressure on the home Member State in cases where they feel 
that the home Member State does not fulfil its supervision task. To allow this aspect 
of the country-of-origin principle to be kept intact, it has been necessary to develop 
a model where both the conditions for issuing authorisation including the connecting 
factor is harmonised in greater detail to ensure a more uniform enforcement. In a 
sense, the country-of-origin principle has generated additional harmonisation, as the 
alternative to allow substantial exception to the duty of mutual recognition – and in 
reality going back to the regulation established by the Treaty rules on free movement 
– has hardly been seen as an attractive solution.

If the connecting factor is fulfilled, the host Member States must, however, accept 
that there is nothing they can do to prevent that the authorisation is used mainly for 
activities in their territories, and earlier attempts to prevent this from happening have 
more or less been abandoned.171

Finally, the model ensures that a host Member State has a more free hand in enforc-
ing other rules than those being conditions for issuing an authorisation, and further-

171 With the exception of Directive 2010/13/EU (AVMS) where a special exception for certain types 
of circumvention exists.
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more it ensures that the home Member State is required to help enforcing these rules. 
However, in this area the model does not leave the host Member State powerless if 
the home Member State fails to assist in the enforcement as the host Member State 
may find it necessary to suspend the right to exercise activities in that country. This 
right to suspend activities does, however, not upset the model, as it is still the pre-
rogative of the home Member State to suspend or withdraw the authorisation with 
effect for all Member States.

As already mentioned, not all areas applying to the country-of-origin principle 
conform in every particular to this model. This is very clear in the area of company 
law, which in many ways deviates from the other areas, especially by not requiring a 
connecting factor, by not harmonising the conditions for incorporating most corporate 
forms, by not setting up a system that ensures the exchange of information on dis-
qualified directors, by not making it clear when there is an exception to the duty to 
recognise and by making it unclear what rules of company law the host Member State 
may enforce. Since company law harmonisation was never designed by the legislator 
as being based on the country-of-origin principle, it may not be surprising that these 
deviations from the model exist. However, since the CJEU has now de facto intro-
duced many features of the country-of-origin principle, it seems odd that the Court 
and the legislators have not been more inspired to develop company law according 
to this model.




