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Consumer Class Actions in Italy. State and Future 

PhD Thesis  

Abstract : 

One of the means to achieve redress in (mass) consumer cases is class actions. 

These are representative actions permitting one or more plaintiffs to file and 

prosecute a lawsuit on behalf of a larger group or class. This thesis examines 

the status and future of class actions in Italy. 

In a first chapter, the (federal) US class action system, as laid down in Rule 

23 of the Federal Rules of Civil Procedure, is analyzed. Besides a brief 

historical overview, attention is paid to the (most important) formal 

requirements: the class action prerequisites (numerosity, commonality, 

typicality, adequacy of representation, predominance and superiority), the 

certification phase, the opt out regime, class action settlements and the 

funding and financing issue. Regarding the latter, it is observed that US 

class actions are primarily funded by lawyers based on a contingency fee 

arrangement. This feature is analyzed against the background of the 

American entrepreneurial litigation context. For the purposes of the 

other chapters, this chapter also tries to provide a brief theoretical and 

economic analysis of the (traditional, but sometimes contested) class action 

objectives: judicial economy, access to justice and deterrence / behavior 

modification. 

However, it should be noted that US class actions are on the decline. In a 

series of high profile cases, the U.S. Supreme Court has cut back sharply on 

the use of class actions in f-cubed securities cases, employment 

discrimination cases, consumer transactions and antitrust law. Some 

plead for reform. As a consequence, other forms of mass dispute 

resolution have come to the fore: 
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MDL (multidistrict litigation) and the rise of public and private compensation 

funds. 

In a second chapter, the focus is on collective redress in Europe and 

two exemplary jurisdictions (Belgium and England & Wales). To set the 

stage, the interplay between public and private enforcement in Europe is 

sketched. Contrary to the US, that strongly relies on private enforcement, 

Europe more relies on public enforcement. 

In June 2013, the European Commission (EC) published its Recommendation 

on Common Principles for Injunctive and Compensatory Collective Redress 

Mechanisms in the Member States Concerning Violations of Rights Granted 

under Union Law, which will be the European leitmotif for the coming years, 

also for Italy. The Commission recommends that all Member States should 

have collective redress mechanisms in those areas where Union law grants 

rights to citizens and companies: consumer protection, competition, 

environment protection, protection of personal data, financial services 

legislation and investor protection. The principles set out in the 

Recommendation should be applied horizontally and equally in those areas but 

also in any other area where collective claims for injunctions or damages in 

respect of violations of the rights granted under Union law would be relevant. 

The goal is not to harmonize the national systems and to establish a uniform 

model, so there can and will be variations in the different Member States. The 

aim is to identify general, common and non-binding principles relating both to 

judicial (compensatory and injunctive) and out-of-court collective redress that 

Member States should take into account when crafting such mechanisms. The 

mechanisms should be fair, equitable, timely and not prohibitively expensive. 

By setting minimum standards, the Commission wants to facilitate access to 

justice, and enable victims of mass cases to obtain compensation, and at the 
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same time to provide appropriate procedural safeguards to avoid abusive 

litigation.   

In some European Member States such collective redress mechanisms have 

been implemented. For the purpose of this thesis, two jurisdictions are 

analyzed: Belgium and England & Wales. In 2014, Belgium adopted a consumer 

class action regime. The 2015 Consumer Rights Act in England & Wales 

introduced a competition class action. It allows collective proceedings to be 

brought in the Competition Appeal Tribunal in both follow-on and stand-alone 

cases.  

Both regimes have specific characteristics that will be evaluated: scope (e.g., the 

Belgian class action regime only applies to consumer law cases, the UK 

introduced a competition class action allowing collective proceedings to be 

brought in the Competition Appeal Tribunal), standing (e.g., in Belgium, class 

actions can only be brought by representative national consumer associations) 

and opt-in vs. opt-out (e.g., in Belgium, the court can freely choose between an 

opt-in or opt-out system).  

In the third and fourth chapters, the focus is on the Italian class 

action regime as regulated in the Consumer Code (Article 140-bis). The 

current version is the result of quite tortuous developments. Many 

legislative drafts on group actions for damages had been submitted to 

Parliament in the last decade. The first version of the consumer 

collective action was introduced by Law n° 244 of 2007, but never came 

into effect because of legal, political and economic opposition. A second 

proposal was submitted to Parliament in the beginning of 2009 which 

led to Law n° 99 of 2009 introducing for the first-time class actions in the 

Italian Consumer Code. The provision was amended by Law n° 27 of 

2012 according to which also super-individual interests, and not only 

individual rights, are protected by the new procedure. Currently, a new 

proposal for reform is being 
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examined by the Government. Its scope is to reconceive class actions as a 

general remedy and not only as a remedy for consumers. The idea is to extend 

the procedure to other fields of substantive law (cases involving the violation 

of civil and fundamental rights, environmental damages, work discrimination 

or shareholders or investors suits). 

In the first part of this third chapter class action prerequisites are analyzed; the 

second part focuses on the choices made by the Italian legislator, which seem 

to ignore the fact that the social and cultural context in which the Italian 

procedure operates profoundly differs from the US context. I suggest new 

possibilities of reform.  

Key Features of the Italian class action. 

The procedure applies only to consumers and aims to protect their collective 

interests and  homogeneous individual rights. The former are interests without 

any specific connection to the named individuals, like as an interest in a healthy 

environment, in fair business practices or in safe products. The latter are a 

bundle of individual interests of an identical or equivalent nature such as 

interests in monetary compensation for harm caused to a number of consumers 

by unfair contract terms, unfair business practices, anti-competitive behaviour 

or unsafe products.  

In particular the procedure protects claims relating to contractual rights of a 

number of consumers and users who find themselves in a “homogeneous” 

situation vis-à-vis the same enterprise, including:  

- claims arising out of contracts based on standard/general terms and

conditions;
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- homogeneous claims arising from the purchase of a product vis-à-vis the

producer, even when no direct contractual relationship between the

consumers and the producer exists and;

- homogeneous claims based on unfair business practices or anti-

competitive conduct.

Moreover, only compensatory relief can be claimed through the class action 

suit.  

Standing is given only to individual class members. Consumer associations or 

organizations do not have the power to bring a class action on their own 

motion. Each consumer can decide to sue through associations or 

organizations, giving them a mandate to act as a representative in the 

proceedings. Consumers are not required to assign their individual claim to the 

association or to confer upon the association the power to agree to a settlement. 

In relation to the certification process the judge is called upon to decide the 

issue of the admissibility of the class action. The following elements have to be 

checked by the court:  

(a) whether the claim is manifestly unfounded;

(b) whether there is a conflict of interests between the plaintiff and the class;

(c) whether the individual claims are homogeneous or not and;

(d) whether the plaintiff is in the position to adequately protect the interest of

the class.

Italian class actions do not provide for a superiority test. This is one of the lacks 

of the Italian system. It should be possible for the court to decide whether the 

class action is the best option, taking into account various elements (e.g., the 

size and the nature of the class; the costs and benefits arising from the 
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promotion of the mechanism; the existence of individual damages or whether 

separate proceedings have already been commenced by members of the class). 

The class action instrument should only be used if this is the best suitable option 

for the fair and efficient resolution of the case.  

Regarding the choice between opt-in and opt-out, Italy chose the opt-in system 

as many European Member States. Class members joining the action do not 

enjoy procedural powers, even though they are bound by the outcome of the 

proceedings. They cannot claim on an individual basis, unless the proceedings 

terminate without a decision on the merits or the class representative reaches a 

settlement with the defendant and class members, who have opted in, oppose 

the settlement.  

Why and how Italy can reshape its class action. 

Italian class actions are not very successful. Before addressing potential reform, 

a preliminary general remark should be made. The protection of ‘homogeneous’ 

individual rights and collective interests calls for a redefinition of the role of the 

legal profession. The effectiveness of any judicial remedy will depend not only 

on the appropriate procedural regime, but also on the skills of law firms to 

extend their practice to this new type of litigation. Additionally the ability of the 

judge to assess, at the certification stage, the robustness of the collective action 

also plays a central role. It is well known that civil law judges do not have great 

powers over the conduct of proceedings. In Italy judges can play a substantial 

role in gathering evidence, but they have little power over the behavior of the 

attorneys, parties or third parties. In this regard, Italian regulation should allow 

judges to exercise more managerial powers over the case at the certification 

stage of the proceeding.  

I claim four issues need to be reshaped: 
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- the fact that no standing is giving to associations to act on their own motion;

- the choice for an exclusive opt-in system and no opt-out system;

- the absence of rules regarding the settlements in which, in most cases, the

dispute can be resolved.

- the absence of appropriate funding and financing rules.

What is important, is the context in which class actions are embedded. The 

Italian context differs significantly from the US context. The Italian law did not 

“copy” the American context in which contingency fees, the absence of the 

loser pays rule, an extensive discovery system, the possibility of punitive 

damages and the entrepreneurial spirit that animate law firms, that are the real 

protagonists of US class actions, are distinctive features of the American 

litigation.   

In practice consumer associations play a very important role in supporting the 

initiative of consumers, so it would be better to give the power to bring a class 

action to an ideological plaintiff (association, organization or governmental 

body) representing the collective interests of the class as a whole. The problem 

will be how to assess the adequacy of representation of this ideological plaintiff, 

because there is a danger that such a plaintiff could pursue its own interest and 

not the interests of the class as a whole. So how to prevent the risk of conflicts 

of interests? The 2013 EC Recommendation prefers an ex ante governmental 

certification or designation. Such a system does not allow the court to check 

the adequacy of representation of the representative plaintiff on a case by case 

basis. I think that an exclusively ex ante certification system could be dangerous, 

leading to too much political dependence. It is true that the role performed by 

civil law judges may be different from the role performed by common law 

judges, but this does not mean that civil law judges are not able to assess the 
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adequacy of representation, especially if they are supported by a good 

regulation.  

As in other European countries, the choice between an ‘opt-in’ or an ‘opt-out’ 

system has been a central issue in the Italian class action debate. First, I think 

that opt-out is the most suitable system to achieve the goals of the class action 

mechanism especially in the field of small claims where there is a disproportion 

between the legal costs of the proceedings and the economic value of the 

pursued claims.  Secondly, I do not think that the opt-out system clashes with 

the constitutional principles of due process. Therefore a workable solution 

could be a dual system where the choice between opt-in and opt-out is allowed 

by law. The choice should be made by the judge on a case by case basis, 

evaluating the value of the claim or the amount of individual damages that each 

class member may recover. 

The law does not provide rules about settlements. From this point of view a 

structural reform is desirable through the introduction of specific provisions 

regarding the consequences arising from a settlement in the different phases of 

the proceeding (before the beginning of the procedure; after the class action 

certification or during the procedure on the merits of the case). The absolute 

priority should be the protection of the class members because the risk of 

conflicts of interests is higher. If the parties reach a settlement, this settlement 

should be submitted to the court to be homologated and only after this 

homologation process, the settlement is binding for the class members 

involved.  

The most important obstacle to the effectiveness of class actions is the 

financing issue. Although funding is a key issue, the debate is still at an early 

stage in Italy. Costs and professional fees are fully governed by the traditional 

loser pays rule. The loser pays represents a strong disincentive to serve as class 
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representative: the risk for the plaintiff of having to pay the costs of the 

defendant creates a significant obstacle to the promotion of the action, 

considering that the fees and costs in question are also substantial. Class actions 

not only entail court costs and lawyer fees, but also specific costs connected to 

an intensive preparation stage, a complicated certification phase and, multiple 

individual or non-individual notifications to class members. A consumer 

association or organization could decide to invest in the class action, but it will 

inevitably be a very difficult choice because of the scarce economic resources 

of these bodies. Which are the possible solutions? 

Two introductory remarks: 1) the European Commission does not believe in 

public funding as a policy option, since it considers collective redress 

procedures to be private procedures, with deterrence only as a side effect; thus 

it is highly uncertain that European governments, including the Italian one, will 

provide resources for a government class action fund or legal aid. 2) The loser 

pays rule represents the policy option preferred by the European Commission 

because it is viewed as a safeguard against abusive litigation. It has to be noted 

that, even though the European Commission does not explicitly state how 

collective redress mechanisms should be funded, in the Recommendation it is 

suggested that the Member States should ensure that the party who loses a 

collective redress action reimburses the necessary legal costs borne by the 

winning party.  

Two alternative options could be evaluated by the Italian Parliament to solve 

the funding and financing issue: third party litigation funder and correcting the 

loser pays rule.   

The Italian legal system is not familiar with third party litigation funders. In its 

Recommendation, the Commission gives its support to third-party funding as 

a policy option in collective redress litigation, but immediately suggests a series 
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of safeguards to avoid abuse of litigation. In fact the litigation funding structure 

is complex and not without risk. The ethical issues in litigation funding are 

amplified in case of third-party funders: whereas the attorney is subject to 

professional and ethical rules insisting on loyalty to his client, nothing similar 

constrains a third party funder. Moreover third party funders will be interested 

only in the economic return following a class action, whereas attorney could 

gain reputational value from a victory, even though damages are modest. The 

use of third party funders can also increase agency problems. Therefore if Italy 

decides to use third-party funders, legal rules and statutory provisions should 

be adopted in order to avoid abusive litigation and to guarantee that all the 

decisions will be made in the interest of the class. We can imagine a structure 

under which the power that the third party funder can exercise over the 

procedural decisions of the case is prohibited and the courts are allowed assess 

that the third party has sufficient economic resources in order to meet its 

financial commitments and that there is no conflict of interest between the third 

party, the class representative and the other class members.  

Another option could be to correct the loser pays rule. Due to the loser pays 

rule, which is well entrenched in the European legal tradition, the final outcome 

of the case will determine who will have to bear some or all of costs and fees. 

When a plaintiff sues a large defendant, the litigation costs are radically 

asymmetric with the plaintiff’s side expending far less that the defendant’s. If at 

the end of the procedure the class member runs the risk of also having to pay 

the costs of the defendant because of the loser pays rule, this represents a 

disincentive to bring the action and this might create another barrier to access 

to justice which the introduction of the new regulation aims to overcome. The 

need for encouraging the promotion of the action could be addressed by a rule 

permitting one-way cost shifting. When the class representative wins the 
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procedure, the losing defendant has to pay the plaintiff ’s lawyer fees and costs, 

instead if the defendant wins the procedure, the class representative is exempted 

from paying lawyer fees and costs. This dispensation, that may be also partial, 

should be justified by the public interest nature of class actions as a legal 

protection tool and could intervene in cases where the merits are stronger and 

the loser pays rule seems so disproportionate as to avoid future meritorious 

litigation from being brought. 

These are some options to improve and encourage the Italian class action 

regime. It remains certain that the class action is not the only form of collective 

redress available and not necessarily the best option for the effective protection 

of consumer interests. Italy needs a better regulatory framework which 

combines ex ante and ex-post mechanisms of control, public and private 

enforcement procedures, including the absolute necessity of rethinking the role 

of the State in the economic system. I hope that this study could offer the 

opportunity for new political and legal evaluations.  

Mariangela Iannaccone 


