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There are situations in EU law where questions posed to the Court of Justice of the
European Union can be considered political questions. Parties before the Court have
made a number of attempts to claim that for such political questions, the Court ought to
adopt the political question doctrine, and decline to provide a judgment. To date, the
Court has refused to explicitly consent to such requests, and it would appear that there is
no obvious political question doctrine in EU law. Yet, on closer inspection, there are
hints of the doctrine shining through the Court’s case law. The breadth of the EU law
means that political questions can arise in many different legal disputes. In particular,
given that some matters come close to political developments and choices, it is con-
ceivable that the Court could invoke the political question doctrine at some future
juncture. This article goes in search of the doctrine in EU law, and highlights where the
Court ought to invoke the doctrine within the constitutional design of the EU treaties in
defined circumstances. The contribution embraces the view that if the doctrine is
invoked, the Court should set down a specific test with determinable criteria for what
constitutes a political question, which it has not done to date.

1 THE POLITICAL QUESTION DOCTRINE

1.1 THE DOCTRINE IN CONTEXT

The political question doctrine (‘the doctrine’) is the non-justiciability of questions
arising before a court of law, which decides not to adjudicate an issue – to not settle
the question(s) put to it – and instead to leave it to other entities to resolve. A court of
law undertaking an evaluation of the doctrine entertains the idea that it is a self-
conscious actor, identifying its own role within a given polity. Therefore, it can be
used as a means to dismiss a case from a court’s docket. It is of significance for lawyers
arising from the fact that it is ‘an ordinance of extraordinary judicial abstention’.1 Yet,
it does not entail that there are areas of constitutional law that are beyond the scope of
judicial review. Rather, the doctrine ensures that a court is aware of its limits as a
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single power branch, and is mindful of the question(s) being asked of it, querying if it
would be more appropriate for another branch of government to resolve.

When executed, the doctrine acts as a self-imposed prohibition on a court from
adjudicating the question(s) before it. Yet it is not only about deferring to political
institutions, but can be in relation to providing political institutions relevant time and
space to deliberate and clarify questions over a period of time, well before any form of
judicial review is required. By application, it is ‘a technical legal basis for courts to
refuse to consider the lawfulness of an action’, particularly pursuant to foreign affairs
powers.2 Drawn more narrowly, the doctrine could be said to be a domain that has
more political than legal elements, and is a prescribed area of US constitutional law.
Judicial restraint is a well-researched field of law; however, the doctrine is a very
particular form of judicial restraint. Reasons have been offered for why the concept
of the doctrine exists,3 which range from the lack of a legal aspect for the question;
that facts are disputed or certain; or more drastically, that a court ruling would not be
followed if it was delivered. When it is invoked, it reduces a court’s involvement in
‘controversial or sensitive … issues’, and allows them to protect themselves from
‘potential political backlash’.4

In order to determine the extent of the doctrine in EU law, attentionmust firstly
turn to understanding the doctrine in a comparative perspective. This is due to the
fact that there is no clear conception of what the doctrine is in EU law, which has
primarily focused on economic integration. Before any doctrine becomes present
and commonplace in the EU legal order, it is often the case that there are compara-
tors from the US legal system. The doctrine has origins in US constitutional law, and
so it is possible to ‘draw some analogies between the US inter-branch and the EU
inter-pillar and inter-institutional conflicts’.5 The EU treaties are much more
detailed and specific than the US Constitution; however, ‘in many respects [the
Court’s role is] very similar to that performed by the Supreme Court of the United
States’.6 The Court’s role and jurisdiction is ‘analogous to the federal jurisdiction of
the [US] Supreme Court’,7 despite their separate histories and different levels of

2 Stephen Breyer, The Court and the World: American Law and the New Global Realities 19 (Alfred A. Knopf
2015).

3 For the essential work in this field, see, Thomas M. Franck, Political Questions Judicial Answers: Does the
Rule of Law Apply to Foreign Affairs? (Princeton University Press 1992).

4 Maartje De Visser, ACautionary Tale: Some Insights Regarding Judicial Activism from the National Experience,
in Judicial Activism at the European Court of Justice 196 (Mark Dawson, Bruno De Witte & Elise Muir eds,
Edward Elgar 2013).

5 José Antonio Gutiérrez-Fons, The Contribution of the United States Supreme Court and the European Court of
Justice in the Vertical and Horizontal Allocation of Power 111 (PhD thesis, Queen Mary, University of
London 2009).

6 Potter Stewart, Foreword, inCourts and Free Markets: Perspectives from the United States and Europe, vol. 1, vii
(Terrance Sandalow & Eric Stein eds, Clarendon Press 1982).

7 Eric Stein, The New Institutions, inAmerican Enterprise in the European Common Market: A Legal Profile, vol.
1, 70 (Eric Stein & Thomas L. Nicholson eds, University of Michigan Press 1960).
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control.8 Thus, theUS experiencemakes for a suitable comparison for how doctrines
of EU law function.

1.2 THE DOCTRINE IN US LAW

Summoning the doctrine would appear to go against the very premise of
judicial review in the US. The famous Marbury v. Madison decision of the US
Supreme Court (USSC) expanded on the very basis of judicial review,9 which
implicitly acknowledged the doctrine, but without defining it. During its life,
the USSC had different ways of using the doctrine, given its status as a judge-
made phenomenon. It was Luther v. Borden10 where the concept of ‘judicial
non-interference with political questions’ was first applied.11 A short number of
years later in Doe v. Braden,12 the USSC rejected the possibility of conducting
judicial review of an international treaty, unless it contravened the US con-
stitution. Thus, the doctrine in US law was born. The USSC initially afforded
the executive branch significant scope for manoeuvre and wide latitude in its
conduct of foreign affairs and decision-making, as per United States v. Curtiss-
Wright Export Corp,13 a separation of powers case between federal institutions.
Yet, with the growing indistinct nature between what is internal affairs com-
pared to external relations, the two dimensions became increasingly
indistinguishable,14 and the delineation of ‘foreign affairs’ matters from other
spheres of policy began to appear arcane. This wide scope initially afforded by
the USSC to the executive, through the doctrine, shielded effective judicial
review. Bluntly put, ‘there [was] … a political question doctrine’ in US
constitutional law.15 However, it has been ‘[o]ne of the most confusing
doctrines’,16 and it has been disputed about how it should be construed,
interpreted, and applied. Freely put, beyond an acknowledgment of its exis-
tence, ‘there is little agreement as to anything else about it’.17

8 AndrewWilson Green, Political Integration by Jurisprudence: The Work of the Court of Justice of the European
Communities in European Political Integration 56 (A W Sijthoff 1969).

9 Marbury v. Madison, 5 U.S. 137 (1803).
10 Luther v. Borden 48 U.S. 1 (1849).
11 Maurice Finkelstein, Judicial Self-Limitation 37 Harv. L. Rev. 338, 344 (1924).
12 Doe v. Braden 57 U.S. 635 (1853).
13 United States v. Curtiss-Wright Export Corp. 299 U.S. 304 (1936).
14 Richard D. Frank, Enforcing the Public’s Right to Openness in Foreign Affairs Decision-Making Process, in

Secrecy and Foreign Policy 289–290 (Thomas M. Franck & Edward Weisband eds, Oxford University
Press 1974).

15 Laurence H. Tribe, American Constitutional Law, vol. 1, 385 (3d ed., Foundation Press 2000).
16 Jenny S. Martinez, Horizontal Structuring, in The Oxford Handbook of Comparative Constitutional Law 573

(Michael Rosenfeld & András Sajó eds, Oxford University Press 2012).
17 Henkin, supra n. 1, at 144.
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Baker v. Carr, a case centred on redistricting electoral constituencies, affords the
best illustration of where the doctrine may apply.18 The USSC judgment attempted
to define the possibilities for when the doctrine is to be invoked, which were
extensive. They included:

(1) [A] textually demonstrable constitutional commitment of the issue to a coordinate
political department; or, (2) a lack of judicially discoverable and manageable standards for
resolving it; or, (3) the impossibility of deciding without an initial policy determination of a
kind clearly for nonjudicial discretion; or, (4) the impossibility of a court’s undertaking
independent resolution without expressing lack of the respect due coordinate branches of the
government; or, (5) an unusual need for unquestioning adherence to a political decision
already made; or, (6) the potentiality of embarrassment from multifarious pronouncements
by various departments on one question.

Much later in Vieth v. Jubelirer, the USSC said that the Baker v. Carr criteria were
‘probably listed in descending order of both importance and certainty’,19 and later in
Zivotofsky v. Clinton,20 it again rejected the doctrine, albeit appearing to narrowBaker
v. Carr to the first two considerations.21 Yet, the USSC did not deliver Baker v. Carr
unanimously. In dissent, Justice Brennan noted that ‘sweeping statements to the
effect that all questions touching foreign relations are political questions’, would be
‘[an] error to suppose that every case or controversy which touches foreign relations
lies beyond judicial cognizance’. Baker v. Carr’s strength was recognition that, for
some questions, the political institutions, acting within the scope of their powers, are
the most appropriate actors to execute executive prerogatives, free of judicial con-
trol. It changed the nature of the doctrine in US law,22 and the USSC later
summarized the doctrine from Baker v. Carr as cases where ‘resolution would lead
a court into conflict with one or more of the coordinate branches of government;
[and] courts [can] decline to decide political questions out of deference to the
separation of powers’.23 The O’Brien v. Brown judgment held that a court should
not ‘interject itself into the deliberative processes of a national political convention’,
thus acknowledging there are ‘relationships of great delicacy that are essentially
political in nature’. It has been noted, however, that many lower instance courts in
the US have not yet read Zivotofsky v. Clinton as a delimitation of Baker v. Carr yet;24

however, this may change over time.

18 Baker v. Carr, 369 U.S. 186 (1962).
19 Vieth v. Jubelirer, 541 U.S. 267 (2004).
20 Zivotofsky v. Clinton, 566 U.S. 189 (2012).
21 Curtis A. Bradley, International Law in the US Legal System 4 (2d ed., Oxford University Press 2015).
22 Curtis A. Bradley & Jack L. Goldsmith, Foreign Relations Law: Cases and Materials 56 (4th ed., NewYork

2011).
23 O’Brien v. Brown, 409 U.S. 1 (1972).
24 Roger P. Alford, Judicial Barriers to the Enforcement of Treaties, in Supreme Law of the Land? Debating the

Contemporary Effects of Treaties within the United States Legal System 350 (Gregory H. Fox, Paul R.
Dubinsky & Brad R. Roth eds, Cambridge University Press 2017).
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Whilst the doctrine experienced a rise, it also has experienced a fall,25 and its
decline has fit into broader changes in adjudication in US law. What followed Baker
v. Carr was ‘increased judicial intervention in areas that previously were regarded as
strictly political’.26 There has also been a more-recent tendency in US law to view
that the principle of separation of powers is not necessarily a political question only,27

and that the judiciary may be called upon to determine whether or not the constitu-
tional powers afforded to different branches are utilized intra vires, and not beyond
their designated authority.

In addition to the US understanding of what the doctrine is, there has also been
an attempt at an understanding of the doctrine in international law.28 The
International Court of Justice (ICJ) has said that ‘[w]hatever [a case’s] political
aspects, the [ICJ] cannot refuse to admit the legal character of a question which
invites it to discharge an essentially judicial task’.29 This was an outright dismissal of
the doctrine. It has been restated often,30 most notably in its Israeli WallOpinion that
‘the [ICJ] cannot accept the view, which has also been advanced in the present
proceedings, that it has no jurisdiction because of the “political” character of the
question posed’.31 Yet, as seen in the US, a political resolution to a political problem
is the way in which a court can invoke the doctrine. Correspondingly, its critics view
that the doctrine is ‘an unnecessary, deceptive packaging of several established
doctrines’.32 It is thus not surprising that there are differences between how the
USSC and the EU Court have interpreted the doctrine.

2 EUROPEAN UNION LAW

2.1 THE DOCTRINE IN EU LAW

The confusing nature of the doctrine inUS law spills over into EU law, and the doctrine
in US law had been predicted to become an issue in EU law.33 Comparatively speaking,

25 SeeMark Tushnet, Law and Prudence in the Law of Justiciability: The Transformation and Disappearance of the
Political Question Doctrine 80 N.C. L. Rev. 1203 (2002).

26 Julie M. Meyers, Constitutional Law – The Political Question Doctrine – O’Brien v. Brown and Keane v.
National Democratic Party, 22 DePaul L. Rev. 887, 891 (1973).

27 Franck, supra n. 3, at. 126.
28 See Jed Odermatt, Patterns of Avoidance: Political Questions before International Courts 14 Int’l J. L. Context

221 (2018).
29 Advisory Opinion of the International Court of Justice, Legality of the Use by a State of Nuclear Weapons in

Armed Conflict (8 July 1996).
30 Christoph Schreuer,What Is a Legal Dispute?, in International Law between Universalism and Fragmentation:

Festschrift in Honour of Gerhard Hafner 967 (Isabelle Buffard et al. eds, Martinus Nijhoff Publishers 2008).
31 Advisory Opinion of the International Court of Justice, Legal Consequences of the Construction of a Wall in

the Occupied Palestinian Territory (9 July 2004).
32 Louis Henkin, Is There a ‘Political Question’ Doctrine?, 85 Yale L. J. 597, 622 (1976).
33 Denis J. Edwards, Fearing Federalism’s Failure: Subsidiarity in the European Union, 44 Am. J. Comp. L. 537,

552 (1996).
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it is much less discussed in EU legal scholarship, and evidence of it in practice is
uncommon, as it has not (yet) manifested itself into a clear doctrine. This can be partially
explained by the fact that historically, EU law developed around economic integration,
and not broader matters of constitutional law. However, in an era when the two are
highly intertwined and inmany instances indistinguishable, the doctrine has the potential
to manifest itself in different ways. Judicial review is a key component of how EU law is
to function, and effective judicial protection is to be afforded in EU law.34 Judicial
powers of the Court extend, in theory, baring minor exceptions,35 to all areas of the
treaties, and early in the Court’s life, it claimed that ‘judicial review…must… confin[e]
itself to an examination of the relevance of the facts and of the legal consequences’.36

Thus, it accepted in a forthright manner that there was the possibility for the Court to
look beyond matters of legal consequences, which hinged upon non-legal matters, such
as political questions.

In contrast to the US, the doctrine in the EU closely follows the outer limits of
the reach of EU law and the exemptions and derogations that apply. Thus, there are
different contexts in EU law where the possibility of the doctrine may arise. The
Court’s role is not one that examines a singular set of questions, but rather, acts in
different capacities depending on the type of case and questions being asked. For
example, it can act as a court providing national courts with an interpretation of EU
law; a first instance court for certain direct actions; an appellate court on cases coming
from the General Court, and a court providing an Opinion on a draft international
agreement;37 amongst other roles. Depending on the type of case, this can in turn
affect the way it provides judgments. Thus, legal questions before the Court can
concern anything from issues involving the exercise of policy choices by the EU
legislature, to issues seeking judicial resolution that have stark political implications.

Guaranteeing judicial review for the Court is a prerogative that has been
jealously guarded. Applying legal standards to non-legal questions, such as political
questions, makes some issues disposed for the Court to invoke the doctrine. Since its
inception, it has considered the variation of questions before it, determining whether
they are of a legal or political character.38 It has had to ‘be careful to distinguish

34 What the Court has called ‘effective judicial control’ stemming from, Case C-222/84, Johnston v. Chief
Constable of the Royal Ulster Constabulary, ECLI:EU:C:1986:206. Also called a ‘right to an effective
judicial remedy’ in, Anthony Arnull, The Beat Goes On, 12 Eur. L. Rev. 56, 57 (1987).

35 Such as certain aspects of CFSP. See s. 2.3.
36 Joined Cases C-56/64 and C-58/64, Établissements Consten S.à.R.L. and Grundig-Verkaufs-GmbH v.

Commission, ECLI:EU:C:1966:41, at 347.
37 Art. 218(11) TFEU. See Graham Butler, Pre-Ratification Judicial Review of International Agreements to Be

Concluded by the European Union, in The Court of Justice of the European Union: Multidisciplinary Perspectives
(Mattias Derlén & Johan Lindholm eds, Hart Publishing 2018).

38 D. G. Valentine, The Court of Justice of the European Communities: Volume One: Jurisdiction and Procedure
388 (Stevens and Sons 1965).
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between legal and political considerations’,39 given that political considerations,
strictly speaking, fall outside its purview. And yet, the Court has not yet adopted
an explicit doctrine in EU law,40 and instead, sees itself as carrying out a constitu-
tional function, by delivering judgments asked of it.

The EU institutions, that are more political in nature, are given the competence
to act within their given mandate for the consideration of economic, social, and
political life in the Union, and are subject to judicial review. How far the Court, as
the judicial actor, wades into such decisions is a debatable function for a non-political
institution. It has been claimed that where the Court would be asked to interpret a
matter that amounts to a political question, that it ‘would act under the premise of
judicial restraint’.41 Yet, practice suggests otherwise. Over time, the Court has
supplied a number of judicial revelations, which have been at odds with the unan-
imous position of the political institutions. This was demonstrated in recent years
with the delivery ofOpinion 2/13,42 which saw all the institutions and a vast majority
of Member States intervening in support of EU accession to the European
Convention of Human Rights (ECHR), for which the Court put up a number of
different hurdles to prevent accession occurring under existing treaty arrangements,
despite the fact that accession was mandated by Article 6(2) TEU.

The treaties’ occasional ambiguity leaves much room for judicial interpretation
and discretion, and certain articles in the treaties have a strong political personality,
with some provisions having ‘political character … [that] overshadows its legal
character’.43 There has certainly been a fear amongst the EU judiciary that its
judgments may lead it to decide ‘political “hot potatoes”’ that would be ‘too close
to the political arena’.44 The Court considered in Opinion 1/60 that the proposed
amendment to the European Coal and Steel Community (ECSC) Treaty, which
could have resulted in increased levels of taxation due to additional spending, was ‘a
political and not a legal matter’.45 Thus, the Court was aware of the dangers of having
political disputes being diverted to the judicial arena, when it was unnecessary. Much
later, in its contribution to the 1995 Intergovernmental Conference, the Court stated
it would be preferable to have disputes which are just as capable of being satisfactorily

39 Ibid.
40 Gutiérrez-Fons, supra n. 5 at 125.
41 Alicia Hinarejos, Judicial Control of CFSP in the Constitutional Treaty: A Cherry Worth Picking?, 25 Y.B.

Eur. L. 363, 393 (2006).
42 Opinion 2/13, Accession of the European Union to the European Convention for the Protection of

Human Rights and Fundamental Freedoms, ECLI:EU:C:2014:2454.
43 Opinion of Advocate General Mancini, Case C-294/83, Parti écologiste ‘Les Verts’ v. European Parliament,

ECLI:EU:C:1985:483, at 1351.
44 Gil Carlos Rodríguez Iglesias, The Court of Justice, Principles of EC Law, Court Reform and Constitutional

Adjudication, 15 Eur. Bus. L. Rev. 1115, 1117 (2004).
45 Opinion 1/60, Procedure for the amendment of the Treaty pursuant to the third and fourth paragraphs

of Art. 95 of the ECSC Treaty, ECLI:EU:C:1960:8, at 51.
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resolved at political level to remain there, and not be diverted to the Court.46 In the
modern era, Article 19 TEU provides that the Court ‘shall ensure that in the
interpretation and application of the Treaties the law is observed’. This provision is
‘very widely defined’,47 giving the Court a broad discretionary basis as its starting
point for interpretation, allowing it to hold extensive powers to determine its own
jurisdiction. This discretion afforded to the Court, given it has not been properly
confined, has been criticized for being too broad.48

If the doctrine is to exist in EU law, some consideration must be given to identify
the consequences of judicial action. Matters touching upon political issues are ele-
mental of how the Court approaches questions of institutional competence and
exercise of powers. In EU law, the doctrine is relevant for ensuring that the Court is
not bringing about judicial legislation. Nevertheless, when the Court comes up against
criticism for delivering judgments that amount to judicial legislation, detractors ‘rarely
base [their arguments] on a developed theory of where the limits of the judicial
function’.49 Unlike the US practice of the doctrine, where, previously, US courts
could free themselves from adjudicating inter-branch disputes, the EU Court has no
such discretion. The limits of competence have been patrolled and determined by the
Court for a long time,50 and the work of the Court routinely sees it providing an
adjudicatory function of resolving disputes between institutions on the allocations of
power, as well as bitter inter-state disputes between Member States.51

Few cases have arisen where the Court has implicitly recognized the doctrine. In
an earlier case, Mattheus v. Doego,52 the Advocate General contemplated the genu-
ineness of the case, and recognized that in order for the Court to answer the question
asked of it, it was conditional upon an amendment to EU primary law, which is ‘the
subject of hard bargaining of a mainly political nature’,53 thus recommending the

46 ‘Report of the Court of Justice on Certain Aspects of the Application of the Treaty on EuropeanUnion’
(Court of Justice of the EuropeanCommunities 1995). As discussed inOleDue,The Judicial System of the
European Union in the Perspective of the 1996 Intergovernmental Conference, inModern Issues in European Law:
Nordic Perspectives: Essays in Honour of Lennart Pålsson 28 (GöranMelander ed., Kluwer Law International
1997).

47 Christiaan Timmermans, Judicial Activism and Judicial Restraint, in The Role of International Courts 245
(Carl Baudenbacher & Erhard Busek eds, German Law Publishers 2008).

48 ‘The Court of Justice cannot have control of its own jurisdiction’. Opinion of Advocate General Ruiz-Jarabo
Colomer, François De Coster v. Collège des bourgmestre et échevins de Watermael-Boitsfort, ECLI:EU:
C:2001:366, para. 61.

49 Anthony Arnull, Judicial Activism and the European Court of Justice: How Should Academics Respond?, in
Judicial Activism at the European Court of Justice 217 (Mark Dawson, Bruno De Witte & Elise Muir eds,
Edward Elgar 2013).

50 E.g., Case C-9/56,Meroni & Co., Industrie Metallurgiche, SpA v. High Authority of the European Coal and
Steel Community, ECLI:EU:C:1958:7.

51 See, Graham Butler, The Court of Justice as an inter-state court, 36 Y.B. Eur. L. 179 (2017).
52 Case C-93/78, Mattheus v. Doego, ECLI:EU:C:1978:206.
53 Opinion of Advocate General Mayras in Case C-93/78, Mattheus v. Doego, ECLI:EU:C:1978:193, at

2214.
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Court reject the question on jurisdictional grounds. The Court followed, stating it
lacked jurisdiction as ‘the question raised was not of a judicial nature’54, implying the
existence of some form of the doctrine. However, in order for further substance of
the doctrine to be seen, attention must turn to EU external relations law.

2.2 THE DOCTRINE IN EU EXTERNAL RELATIONS

Standards for when judicial review applies can vary according to the field of policy.
The rise of the EU’s external relations as an increasingly important global actor and
the growth in competence of the Union has contributed to policy-related questions
arriving on the docket of the Court. The Union’s political institutions are afforded
wide discretion in political areas, which extends to external relations,55 and governs
the manner in which choices of external relations are formulated and executed.
There are extremities for when courts choose to answer, or choose not to answer
questions, and external relations appears to fall between such extremities.56 As a
result, judicial review in matters of EU external relations are now more common
than ever before.Whilst competency battles between the institutions have long been
a feature of the external relations landscape that has provided eminent doctrines of
EU law, the breadth of judicial review and the limits of justiciability come into focus,
given the potential scope for the doctrine to emerge. This is particularly true, given
the array of legal contexts in which matters of EU external relations arise.

EU external relations law is a mixture of ‘high political discretion[,] to the
simple and mechanical application of rules’,57 but yet ‘the highly sensitive
nature of a case does not necessarily determine whether the Court is to exercise
its jurisdiction’.58 The area is not short of legal questions related to legal bases,
competence of different horizontal institutional actors, competence shared
between vertical actors between the Union and Member States, and procedural
matters. The earlier days of the EU’s external relations were principally focused
on the treaty-making powers held by the Union as provided for by the treaties,
however, with the growth of Europe’s influence in the world, building upon

54 Gerhard Bebr, The Existence of a Genuine Dispute: An Indispensable Precondition for the Jurisdiction of the
Court under Article 177 EEC Treaty?, 17 Common Mkt. L. Rev. 525, 527 (1980).

55 The legislature are entitled to ‘broad discretion in areas which involve political, economic and social choices’. Case
C-440/14 P, National Iranian Oil Company v. Council, ECLI:EU:C:2016:128, para. 77.

56 Robert Schütze, EU Competences: Existence and Exercise, in The Oxford Handbook of European Union Law
100 (Damian Chalmers & Anthony Arnull eds, Oxford University Press 2015).

57 Edoardo Chiti, Enforcement of and Compliance with Structural Principles, in Structural Principles in EU
External Relations Law 52 (Marise Cremona ed., Hart Publishing 2018).

58 Panos Koutrakos, Is Article 297 EC a ‘Reserve of Sovereignty’?, 37 Common Mkt. L. Rev. 1339, 1353
(2000). Note: Art. 297 EC is now Art. 347 TFEU.
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its internal competencies, the ‘distribution of powers remain[ed] unsolved and
constitute for that reason a source of continuous conflicts’.59

A sceptical eye has been cast on how to construe the doctrine on a number of
occasions in EU external relations. Economic integration in Europe has meant the
Court has assumed a role in dispute settlement in matters that are ‘political interests’.60

The ERTA doctrine made clear that acts, including ‘political consultations’,61 may
come before the Court. Later in Maclaine Watson, as part of the International Tin
Council cases, the Opinion of the Advocate General was that he would ‘not recom-
mend that the Court adopt a concept analogous to ‘act of the government’ which
would render inadmissible in principle… acts of the institutions in the field of external
relations’, stating that such a construal would ‘prove difficult to reconcile with the
Court’s case-law’.62 The ‘act of the government’ termhas strong links in its original acte
de gouvernement from French administrative law. Evidently, this term is a close under-
standing of what constituted a political question, even if it was not purposely said. The
Advocate General went on to state that the ‘existence of legal criteria of assessment
constitutes one of the determinant factors as regards the court’s jurisdiction’.63 Thus, it
would be a ‘manifest overstatement to suggest that the inadmissibility of actions… in
respect of acts by the State in the field of international relations’—rejecting the
doctrine,64 but recognizing the ‘extremely narrow confines of judicial control in this
area’.65 Therefore, it appears a national understanding of the doctrine, in some way,
had attempted to be transposed into EU law.

Later, Commission v. Greece, a case centring on an embargo established by the
Member State against the Former Yugoslav Republic of Macedonia (FYROM),
provided a judicial extract from the EU legal order of the doctrine, with it coming
close ‘to establishing some kind of political question doctrine’.66 The Opinion of the
Advocate General noted that parts of the issue brought before it may constitute a
political question, but made short argument of how to distinguish the political
dimension of a legal act.67 However, he did argue for a ‘lite’ doctrine,68 given
how difficult it was to surmount a sound basis for applying legal standards to a

59 Pierre Pescatore, External Relations in the Case-Law of the Court of Justice of the European Communities, 16
Common Mkt. L. Rev. 615, 627 (1979).

60 Werner Feld, The Court of the European Communities: New Dimension in International Adjudication vii
(Martinus Nijhoff Publishers 1964).

61 Henry G. Schermers, Judicial Protection in the European Communities 125 (2d ed., Kluwer 1979).
62 Opinion of Advocate General Darmon, Case C-241/87, Maclaine Watson v. Council and Commission,

ECLI:EU:C:1989:229, para. 97.
63 Ibid., para. 78.
64 Ibid., para. 95.
65 Ibid., para. 96.
66 Piet Eeckhout, EU External Relations Law 544 (2d ed., Oxford University Press 2011).
67 Opinion of Advocate General Jacobs, Case C-120/94, Commission v. Greece, ECLI:EU:C:1995:109,

para. 48.
68 Geert De Baere, Constitutional Principles of EU External Relations 196 (Oxford University Press 2008).

338 LEGAL ISSUES OF ECONOMIC INTEGRATION



situation that hindered upon non-legal matters. The Opinion was a clear example of
how a judicial actor might balance interests in external relations when there are hints
that it may be encroaching into the political territory, and straying from providing a
legal answer. It demonstrated, on the one hand, how the Court should not be viewed
as ‘entirely subordinate to the political power of the Member States’,69 whilst
simultaneously ensuring that discretion forMember States on certain security matters
is not inadvertently used. The same Advocate General had form in dealing with a
potential doctrine as he, inWerner, a dual-use goods case, stated that ‘it is difficult…
to draw a hard and fast distinction between foreign policy and security policy
considerations’,70 emphasizing how difficult a definite criteria-based doctrine
would be to formulate.

There are ways where the political institutions go to great lengths to avoid
actions of the institutions being attributed to institutions at all. Legal actors are
cognisant of the fact that the Court has not fully drawn the doctrine, and thus, will
act with the rigor of judicial review it applies in the EU legal order more generally.
This was illustrated in Bangladesh,71 whereby the Court rejected the reviewability of
actions by Member States acting collectively, outside the Council. In the same vein,
the General Court has more recently attempted to give meaning to the doctrine,
without explicitly endorsing any form of broader test. InNF and Others v. Council,72

the General Court refused to exercise judicial review over the ‘EU-Turkey
statement’,73 citing that ‘a political statement … a measure capable of producing
binding legal effects, the EU-Turkey statement, as published… cannot be regarded
as a measure adopted by the European Council, or, moreover, by any other institu-
tion, body, office or agency of the European Union’,74 thus implying the existence
of some form of doctrine.

In relation to national armed forces within the context of the Union’s external
security, the doctrine can also be considered. In Sirdar; a gender, equal treatment, and
military case, the Court carefully delineated the balance between providing clarity on
the scope of EU law, whilst recognizing the breadth of a justiciable matter before the

69 Maria-Gisella Garbagnati Ketvel, The Jurisdiction of the European Court of Justice in Respect of the Common
Foreign and Security Policy 55 Int’l & Comp. L. Q. 77, 81 (2006).

70 Opinion of Advocate General Jacobs, Case C-70/94,Werner v. Germany, ECLI:EU:C:1995:151, para.
41.

71 Joined Cases C-181/91 and C-248/91, Parliament v. Council and Commission, ECLI:EU:C:1993:271
(‘Bangladesh’). Stephen Weatherill & Paul Beaumont, EU Law 246 (3d ed., Penguin 1999).

72 Cases T-192/16, T-193/16, and T-257/16, NF and Others v. Council, ECLI:EU:T:2017:128, ECLI:
EU:T:2017:129, ECLI:EU:T:2017:130.

73 EU-Turkey Statement (18 Mar. 2016).
74 Cases T-192/16, T-193/16, and T-257/16, NF and Others v. Council, ECLI:EU:T:2017:128, ECLI:

EU:T:2017:129, ECLI:EU:T:2017:130, para. 71. This judgment has been appealed. Cases C-208/17,
NF v. European Council; Case C-209/17 P,NG v. European Council; Case C-210/17 P,NM v. European
Council, pending (appeal lodged 21 Apr. 2017).
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Court. It said that it is for Member States to ‘adopt appropriate measures to ensure
their internal and external security, to take decisions on the organisation of their
armed forces’.75 At the same time, it said that ‘[i]t does not follow, however, that such
decisions must fall entirely outside the scope of [EU] law’.76 This was upheld later in
Kreil77 and again in Dory, two similar gender, equal treatment and military cases
which saw the Court recognize that it was not the place of EU law to govern
Member States ‘choices of military organisation for the defence of their territory or of
their essential interests’,78 as long as such actions did not violate EU law.

As noted in the Opinion of the Advocate General in Alfredo Albore, ‘although
Member States may have a very wide degree of discretion with regard to the
protection of their military interests, that discretion is not uncontrolled’79, rejecting
the idea that entire areas of policy fall outside the purview of judicial review.
However, he accepted that Member States ‘may have a wide degree of discretion’,80

as long as they comply with EU law. Collectively in the Sirdar, Kreil, and Dory cases,
the Court did not specify further criteria for where the dividing line would be
between a justiciable and non-justiciable matter. Accordingly, there is no clear
indicator of what exactly constitutes the doctrine in EU external relations law,
despite inclinations of it arising. To investigate further, analysis of the EU’s
Common Foreign and Security Policy (CFSP) must be undertaken.

2.3 THE DOCTRINE IN CFSP

Whereas the doctrine may be considered for multiple strands of EU law, some fields
stand out, in that it is ‘most obvious in the cases touching upon foreign relations’.81

Judiciaries usually show a significant amount of restraint when faced with acts of
government relating to foreign affairs matters, particularly when there are dynamics
that represent political choice. Foreign affairs of any description are normally for-
mulated and executed by political actors, be they executives, or to a lesser extent,
legislators. Yet, foreign affairs matters come before judicial actors too. Applying the
doctrine might allow a court of law the ‘discretion to “sit out” major foreign affairs
cases’,82 and it has been argued extensively that courts are constrained in foreign

75 Case C-273/97, Angela Maria Sirdar v. The Army Board and Secretary of State for Defence, ECLI:EU:
C:1999:523, para. 15.

76 Ibid., para. 15.
77 Case C-285/98, Tanja Kreil v. Germany, ECLI:EU:C:2000:2, para. 15.
78 Case C-186/01, Dory v. Germany, ECLI:EU:C:2003:146, para. 35.
79 Opinion of Advocate General Cosmos, Case C-423/98,Alfredo Albore, ECLI:EU:C:2000:158, para. 58.
80 Ibid., para. 72.
81 Fritz W Scharpf, Judicial Review and the Political Question: A Functional Analysis, 75 Yale L. J. 517, 567

(1966).
82 Louis Henkin, Foreign Affairs and the Constitution 215 (Foundation Press 1972).
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affairs cases more than they are in other types of cases. In foreign relations cases in
particular, US courts have ‘not been clear on exactly when a foreign relations issue is
political and when it is not’.83 In the EU to date, the Court has discounted an explicit
doctrine in EU foreign affairs, much as it has in other fields, but CFSP is a field where
it is more implicit. Notwithstanding the exclusion of CFSP from judicial review,84

prima facie, the Court has been delivering judgments on the margins of its jurisdic-
tion, with the treaties catering for an explicit circumstance where the doctrine be
adopted. In contrast to the US, therefore, the doctrine is treaty-mandated, but only
tenuously adopted by the judiciary.

The very making of international treaties has an effect on the internal rule-
making and decision-making structures within the Union. Foreign affairs are a
formative part of the contemporary EU constitution, and lend themselves to a
particularly special position in the EU constitutional order. The EU’s CFSP allows
it to act ‘in world affairs, without overstraining the system beyond its capacities’.85 A
number of opportunities have arisen post-Lisbon, where the doctrine could have
been developed for CFSP,86 and it therefore appears to be a field of law where the
doctrine may appear, due to the fact that it can be seen as being more political than
legal in nature. Such a hypothesis could render CFSP, as a policy field, unsuitable for
judicial review to take place. Thus, the use of the doctrine in CFSP may be easier to
see compared to other fields of EU law, due to the fact that there is ‘no question of
any measures to enforce compliance’,87 through the political process, or Court
direction.

The wide scope of the Court’s judicial review powers make for curious inter-
twinement with CFSP.88 The term itself, CFSP, can be an ‘umbrella term’,89 given
that it covers a variety of actions, and its scope of ‘all areas of foreign policy’.90 It is
governed by particular intricacies that are spelled out in Articles 21–46 TEU, and is
entirely dependent on the political will of Member States as to choices of what CFSP

83 Ron Park, Is the Political Question Doctrine Jurisdictional or Prudential?, 6 U. C. Irvine L. Rev. 255, 261
(2016).

84 Arts 24 and 40 TEU, and Art. 275 TFEU.
85 Achilles Skordas, Is Europe an Aging Power with Global Vision –A Tale on Constitutionalism and Restoration,

12 Colum. J. Eur. L. 241, 286 (2005).
86 Case C-658/11, Parliament v. Council, ECLI:EU:C:2014:2025 (‘Mauritius’), Case C-263/14, Parliament

v. Council, ECLI:EU:C:2016:435 (‘Tanzania’). See Luigi Lonardo, The Political Question Doctrine as
Applied to Common Foreign and Security Policy, 22 Eur. Foreign Aff. Rev. 571 (2017).

87 Eileen Denza, The Intergovernmental Pillars of the European Union 312 (Oxford University Press 2002).
88 See Graham Butler, The Coming of Age of the Court’s Jurisdiction in the Common Foreign and Security Policy,

13 Eur. Const. L. Rev. 673 (2017).
89 Deirdre Curtin, Legal Acts and the Challenges of Democratic Accountability, in EU Legal Acts: Challenges and

Transformations 13 (Marise Cremona & Claire Kilpatrick eds, Oxford University Press 2018).
90 Art. 24(1) TEU. However, this has been limited by a strong line of jurisprudence. See Graham Butler,

Constitutional Law of the EU’s Common Foreign and Security Policy: Competence and Institutions in External
Relations (Hart Publishing 2019).
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actions should be. In Opinion 2/13, the Court acknowledged that ‘certain [CFSP]
acts fall outside the ambit of judicial review by the Court’,91 but despite the extensive
ruling, the Court did not define what it meant by ‘certain acts’ falling outside of
judicial review. This could mean that the Court viewed its jurisdiction in CFSP not
being conferred upon it explicitly, or, by contrast, that if its jurisdiction was not
curtailed, that some matters would call for the need of the doctrine.

Judicial actors casting review over foreign affairs decisions have long been a
point of contention in national frameworks, which has been transposed upwards
to an equally applicable question at EU level. However, while executive and
judicial actors might be hesitant in situating specific circumstances for courts in
foreign affairs, it is rare to find scenarios where there is prescribed jurisdiction for
courts in foreign affairs from within state systems. This makes the EU and its own
judicial system an anomaly. Specific external actions of the EU that have legal
effects are within the remit of the Court’s scope of judicial review,92 and EU
primary law excludes the Court’s jurisdiction in the CFSP, with limited
exceptions.93 In practice, the embedded nature of the Court’s tenancy to grant
itself jurisdiction,94 even in tenuous cases, sits uncomfortably with the eventual-
ity that it may decline to provide judgment in a field where it has been active in
expanding its own jurisdiction.

Separating the political from the legal has never been an easy feat. After all, EU
foreign affairs was to be established ‘through … political and legal procedures’.95

Traditional views of foreign affairs see it as an ‘expression and realisation of … wills
and interests’,96 and given the legal nature of CFSP, the legal instruments that give
effect to foreign affairs wishes do much more than merely express wills and interests,
as they are legal acts, with legal effect. EU foreign affairs and its coherence are not
‘vague political guideline[s]’.97 Rather, they are guided by foreign affairs objectives,
which can feed into how the Court conducts its review. The scope of specific

91 Opinion 2/13, Accession of the European Union to the European Convention for the Protection of
Human Rights and Fundamental Freedoms, ECLI:EU:C:2014:2454, para. 252. See Graham Butler,
The Ultimate Stumbling Block? The Common Foreign and Security Policy, and Accession of the European Union
to the European Convention on Human Rights, 39 Dublin U. L. J. 229 (2016).

92 Case C-22/70, Commission v. Council, ECLI:EU:C:1971:32 (‘European Agreement on Road Transport’).
93 The ‘exceptions to the exceptions’, or ‘claw back provisions’. Collectively, see Art. 24 TEU, Art. 40

TEU, and Art. 275 TFEU.
94 Case C-455/14 P, H v. Council, ECLI:EU:C:2016:569. Case C-72/15, PJSC Rosneft Oil Company v.

Her Majesty’s Treasury and Others, ECLI:EU:C:2017:236.
95 Panos Koutrakos, Constitutional Idiosyncrasies and Political Realities: The Emerging Security and Defense

Policy of the European Union, 10 Colum. J. Eur. L. 69, 79 (2003).
96 Martti Koskenniemi, International Law Aspects of the Common Foreign and Security Policy, in International

Law Aspects of the European Union 27 (Martti Koskenniemi ed., Martinus Nijhoff Publishers 1998).
97 Mireia Estrada Cañamares, ‘Building Coherent EU Responses’: Coherence as a Structural Principle in EU

External Relations in Structural Principles in EU External Relations Law 249 (Marise Cremona ed., Hart
Publishing 2018).
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objectives set down in the treaties may be perceived as political questions,98Article 21
TEU, with its scope stretching across both CFSP and other external relations.

How the EU reacts to international events varies depending on the prevailing
political winds. Certain foreign affairs actions require decisive action in a prompt fashion,
with prevailing political situations potentially warranting swift action. Judicial review in
CFSP is a mixture of both substantive and procedural law. Conducting extensive review
in substantive CFSP matters is certainly more difficult than in procedural matters. The
former, being challenging at best, would extend the Court into a domain where policy
choices exist and, thus, circumstances may warrant the invocation of the doctrine. The
procedural grounds review, on the other hand, is much less likely to encounter the same
conundrums of the divisions of legal and political questions. Yet the trickiest matter that
the Court might face is determining whether a question before it is either substantive or
procedural. It is conceivably possible that separating a substantive from a procedural issue
would be an insurmountable challenge.

One of the issues that arises in CFSP is the question of jurisdiction, which has
lain at the heart of a number of CFSP cases in the post-Lisbon era.99 A straightfor-
ward reading of the treaties would leave the reader with the impression that the
drafters wished to exclude the Court’s role in certain aspects of EU law – a treaty-
mandated doctrine. Actions taken on a CFSP legal basis are within ‘the scope of
political discretion’,100 and it has been articulated that the Court determining its
jurisdiction in post-Lisbon CFSP cases has so far found itself going beyond its
mandate to answer questions.101 Article 40 TEU provides for a non-encroachment
clause,102 or in other words, an explicit monitoring role for the Court when it is
called upon. One interpretation is that Article 40 TEU implies that the doctrine is
provided for in CFSP through EU primary law,103 detailing the drafters

98 Eleftheria Neframi, Vertical Division of Competences and the Objectives of the European Union’s External
Action, in The European Court of Justice and External Relations Law: Constitutional Challenges 25 (Marise
Cremona & Anne Thies eds, Hart Publishing 2014).

99 See, Jan Wouters & Hanne Cuyckens, Festina Lente: CFSP from Maastricht to Lisbon and Beyond in The
Treaty on European Union 1993–2013: Reflections from Maastricht (Maartje De Visser & Anne Pieter Van
Der Mei eds, Intersentia 2013); Nadia Klein &WolfgangWessels,CFSP Progress or Decline after Lisbon?,
18 Eur. Foreign Aff. Rev. 449 (2013).

100 Christina Eckes,Common Foreign and Security Policy: The Consequences of the Court’s Extended Jurisdiction,
22 Eur. L. J. 492, 499 (2016).

101 See Panos Koutrakos, Judicial Review in the EU’s Common Foreign and Security Policy, 67 Int’l & Comp. L.
Q. 1 (2018). Case C-455/14 P, H v. Council, ECLI:EU:C:2016:569. Case C-72/15, PJSC Rosneft Oil
Company v. Her Majesty’s Treasury and Others, ECLI:EU:C:2017:236.

102 Art. 40 TEU: The implementation of the common foreign and security policy shall not affect the application of the
procedures and the extent of the powers of the institutions laid down by the Treaties for the exercise of the Union
competences referred to in Arts 3 to 6 of the Treaty on the Functioning of the European Union. Similarly, the
implementation of the policies listed in those Articles shall not affect the application of the procedures and the extent of the
powers of the institutions laid down by the Treaties for the exercise of the Union competences under this Chapter.

103 Pieter Jan Kuijper, The Case Law of the Court of Justice of the EU and the Allocation of External Relations
Powers: Whither the Traditional Role of the Executive in EU Foreign Relations?, in The European Court of
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understanding of areas of EU policy that are off-limits to the Court. Having CFSP de
facto outside the remit of judicial review, barring the limited exceptions, maymake it
easy for the Court to decline jurisdiction on CFSP cases on the mere basis of Article
24 TEU, as well as Article 275 TFEU.

From the earliest days of considering European defence cooperation through
the failed European Defence Community (EDC) formulated in the 1950s, mat-
ters of military and defence matters had ‘deeply political underpinnings’.104 Thus,
the contemporary Common Security and Defence Policy (CSDP) would be an
area that is ripe for the use of the doctrine, as would matters of national security,
and the formation of national armed forces. CSDP missions, be they civilian or
military, are a vast applied undertaking. As put, ‘[t]he planning and execution…
must meet so many legal, political and practical challenges’.105 In H v. Council,106

the Court provided an understanding that staffing of a CSDP mission can be
equated with that of a permanent EU agency such as the EDA. This has been
criticized given that CSDP missions are ‘specific initiatives undertaken ad hoc
pursuant to the political will of the Council’.107 Equating them with more
permanent bodies could be read as extending the Court into political territory,
where the doctrine might have been suitable. However, the Court avoided
invoking the doctrine, and by asserting jurisdiction, sent the case back to the
General Court for adjudication on its merits.108 A pending case on staffing
matters in KF v. SatCen will undoubtedly have to follow the H v. Council
interpretation,109 rejecting the view that CFSP, for now, can be a policy field
for the invocation of the doctrine.

Restrictive measures, such as economic sanctions, are partly concluded through
CFSP, and are subject to intense judicial review by the Court. Like other fields, there
has been no explicit doctrine seen to date in this field, yet there appears to be traces.
In OMPI,110 the Court annulled a Common Position founded upon a CFSP legal
basis111 when Common Positions might have been considered political in nature.

Justice and External Relations Law: Constitutional Challenges 99 (Marise Cremona & Anne Thies eds, Hart
Publishing 2014).

104 Panos Koutrakos, The EU Common Security and Defence Policy 8 (Oxford University Press 2013).
105 Panos Koutrakos, International Agreements in the Area of the EU’s Common Security and Defence Policy, in

International Law as Law of the European Union 177 (Enzo Cannizzaro, Paolo Palchetti & Ramses A.
Wessel eds, Martinus Nijhoff Publishers 2012).

106 Case C-455/14 P, H v. Council, ECLI:EU:C:2016:569. An appeal of Case T-271/10, H v. Council,
ECLI:EU:T:2014:702.

107 Koutrakos, Judicial Review in the EU’s Common Foreign and Security Policy, supra n. 101, at 12.
108 Case T-271/10 RENV, H v. Council, pending.
109 Case T-286/15, KF v. SatCen, pending.
110 Case T-228/02, Organisation des Modjahedines du peuple d’Iran (OMPI) v. Council, ECLI:EU:

T:2006:384.
111 The first time it ever did so. See Christina Eckes, Case T-228/02, Organisation Des Modjahedines Du

Peuple d’Iran v. Council and UK (OMPI), 44 Common Mkt. L. Rev. 1117 (2007).
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Subsequently in Kadi,112 the Commission and the Council contended the Court
could not determine the validity of the implementing measures in EU law flowing
from a UN Security Council Resolution.113 The Opinion of the Advocate General
acknowledged it was ‘never an easy task’ for the Court to determine when it was
‘reaffirming the limits that the law imposes on certain political decisions’ versus that
of ‘trespassing into the domain of politics’.114 Furthermore, he stated that ‘the claim
that a measure is necessary for the maintenance of international peace and security
cannot operate so as to silence the general principles of [EU] law and deprive
individuals of their fundamental rights’. However, the Court did not make any
such reference to any form of doctrine, either affirming it may exist or determining
that a political question did not apply in that specific case.

TheRosneft case brought theCourt close to the doctrine andwas a case of restrictive
measures being levied against a Russian oil and gas firm, which was partly state-owned
by the Russian State. The Commission in oral argument attempted to sway the Court
into invoking the doctrine, ultimately trying to prevent it from exercising jurisdiction
over the Decision adopted upon a CFSP legal basis through the preliminary reference
procedure. The Opinion of the Advocate General said ‘the reason for the limitation of
the Court’s jurisdiction in CFSP matters … in principle … [are] solely intended to
translate decisions of a purely political nature connected with implementation of the
CFSP’.115 He furthermore stated ‘it is difficult to reconcile judicial review with the
separation of powers’,116 and said he saw no need to define or delineate what constituted
actions or objectives require aCFSP legal basis as opposed to those needing an alternative
external relations legal basis.117 The Court took a teleological approach, toning-down
the active policy choice – a political choice – by the drafters of the treaties, in excluding
restrictive measures from the scope of questions that can be submitted to the Court
through the preliminary reference procedure. The Court thus rejected invoking the
doctrine, but unlike theUSSC inBaker v. Carr, it did not definewhat the doctrinemight
have been, since the circumstances of the case did not warrant it.

112 Joined Cases C-402/05 P and C-415/05 P, Kadi and Al Barakaat International Foundation v. Council and
Commission, ECLI:EU:C:2008:461.

113 Paolo Palchetti, Judicial Review of the International Validity of UN Security Council Resolutions by the
European Court of Justice, in International Law as Law of the European Union 387 (Enzo Cannizzaro, Paolo
Palchetti & Ramses A Wessel eds, Martinus Nijhoff Publishers 2012).

114 Opinion of Advocate General Maduro, Joined Cases C-402/05 P and C-415/05 P, Kadi and Al
Barakaat International Foundation v. Council and Commission, ECLI:EU:C:2008:11, para. 45.

115 Opinion of Advocate General Wathelet, Case C-72/15, PJSC Rosneft Oil Company v. Her Majesty’s
Treasury and Others, ECLI:EU:C:2016:381, para. 52.

116 Ibid.
117 An undertaking conducted in a previous Opinion by one of his colleagues. Opinion of Advocate General

Bot, Case C-130/10, Parliament v. Council, ECLI:EU:C:2012:50 (‘Smart Sanctions’), para. 63. This inter-
pretation has come in for criticism however. Geert De Baere & Tina Van den Sanden, Interinstitutional
Gravity and Pirates of the Parliament on Stranger Tides: The Continued Constitutional Significance of the Choice of
Legal Basis in Post-Lisbon External Action, 12 Eur. Const. L. Rev. 85, 105–106 (2016).
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Nonetheless, with the Court de facto overriding an explicit choice of the
political actors,118 Rosneft could be construed as coming closer to what could
have been a suitable scenario for invoking the doctrine. The Court refusing to
invoke the doctrine is in contrast to a previous finding of an Advocate General
in a different case, which found that Article 275 TFEU has ‘clear wording’,119

demonstrating how completely varied approaches from within the Court about
how CFSP and the justiciability of questions are handled. The Court, broad-
ening its powers with respect to its own jurisdiction in Rosneft, can be seen as
taking inspiration from the political institutions,120 which have expanded their
own fields of competence.

There is another important case where the silhouette of the doctrine emerges. In
the Kala Naft judgment, an appeal of a General Court judgment,121 the Court said it
‘does not have jurisdiction to take cognisance of an action seeking to assess the
lawfulness of Article 4 of Decision 2010/413’.122 Given that Article 4 of Decision
2010/413123 was said to be ‘of a general nature’,124 and not referring to natural or
legal persons that were identifiable, it was not a restrictive measure, meaning that ‘the
Court does not have jurisdiction to take cognisance of an action seeking to assess the
legality of Article 4 of [the] Decision’.125 This interpretative method approach is
rather reverential to the Council, and thus, is a de facto recognition that there is some
form of the doctrine in restrictive measures imposed on a CFSP legal basis. Again,
however, the criteria that the Court used were not clear or prescribed.

3 WEIGHING THE POLITICAL QUESTION DOCTRINE

3.1 FOR THE DOCTRINE

The doctrine can be created by courts in different legal orders. With courts of law
being in a position to draw their own singular interpretation of what constitutes a
political question, the limits of the doctrine remain an ambiguous concept, without

118 By allowing a CFSP case to arrive before the Court through an Art. 267 TFEU preliminary reference,
rather than an Art. 263 TFEU direct action, taking into account Art. 275 TFEU.

119 View of Advocate-General Kokott, Opinion 2/13, ECLI:EU:C:2014:2475 (Accession of the European
Union to the European Convention for the Protection of Human Rights and Fundamental Freedoms), para. 252.

120 Anthony Arnull,Does the Court of Justice Have Inherent Jurisdiction?, 27 CommonMkt. L. Rev. 683, 707
(1990).

121 Case T-509/10, Manufacturing Support & Procurement Kala Naft v. Council, ECLI:EU:T:2012:201.
122 Case C-348/12 P, Council v. Manufacturing Support & Procurement Kala Naft, ECLI:EU:C:2013:776,

para. 99.
123 L 195/39. Council Decision of 26 July 2010 Concerning Restrictive Measures against Iran and

Repealing Common Position 2007/140/CFSP.
124 Case T-509/10,Manufacturing Support & Procurement Kala Naft v. Council, ECLI:EU:T:2012:201, para.

37.
125 Ibid., para. 38.

346 LEGAL ISSUES OF ECONOMIC INTEGRATION



explicit contours. To adopt the doctrine would be to assume constitutional validity
of executive actions. With such tenuous limits, there is also the danger of other
institutions within the Union being the judge, jury, and executioner of its own
actions without proper oversight. The use of the doctrine in constitutional law of any
description is contestable for the reason of it being eminently opaque, and its innate
flexibility being too broad. At the same time, by having the mere option of the
doctrine in the Court’s arsenal ensures that the EU judiciary does not overreach.

Even though questions before the Court may have political character, it does
not mean that they escape judicial review. The judiciary giving a pass to the political
institutions is ‘frequently advocated based on prudential reasons’.126 Invoking the
doctrine creates additional political space that is removed from the vacuum of law,
and yet, there are no absolute determining factors that distinguish law and politics.
Curbing the powers of the political institutions, or limiting the scope of their choice
when the law afforded them a wide course of action, is not what a court may wish to
do. The doctrine is thus predicated upon the notion of a court of law exercising self-
restraint, which it can do in a voluntary manner. As a result, dissatisfaction with the
doctrine can take hold.

How conferred institutional powers are used are political matters. Critics of the
Court have argued in the past that it has had a tendency to not have the ability to
exercise judicial review in line with those conferred upon the institution by the
treaties.127 Giving political institutions in the EU complete free reign in respect of
acting inside or outside of their powers would run contrary to the basic premise of
the Union, which the Court has stressed is based on the rule of law.128 However,
there is no straightforward answer as to whether the Union ‘as a whole’ is submitted
to the rule of law,129 given the nature of how the treaties are established.

It is settled case law that the EU’s judicial arm allows the political institutions
‘broad discretion where its action involves political, economic, and social choices
and where it is called on to undertake complex assessments and evaluations’.130 Yet
how widely to construe such discretion is a judicial challenge that the Court alone is
to determine. The doctrine in EU law would not extend so far that the Court would
not be able act at all. If Member States were free to forge international agreements
with third parties, it would be ‘impossible to have a properly functioning internal

126 Christina Eckes, EU Counter-Terrorist Policies and Fundamental Rights: The Case of Individual Sanctions
142 (Oxford University Press 2009).

127 SeeHjalte Rasmussen, Between Self-Restraint and Activism: A Judicial Policy for the European Court, 13 Eur.
L. Rev. 28 (1988).

128 Case C-294/83, Parti écologiste ‘Les Verts’ v. European Parliament, ECLI:EU:C:1986:166, para. 23.
129 Walter Van Gerven, The European Union: A Polity of States and Peoples 120 (Stanford University Press

2005).
130 Thomas VonDanwitz,The Rule of Law in the Recent Jurisprudence of the ECJ, 37 Fordham Int’l L. J. 1311,

1328 (2014).
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market’131 and thus, undermine the nature of EU law altogether. The breadth of
discretion given to the institutions is not surprising in itself, given that the history of
EU law was economic law, and economic management has historically meant that
institutions have been entrusted to take appropriate measures for given
circumstances.132

The nature of CFSP being different and separate from other aspects of EU
external relations, and EU law more generally, recalling that CFSP is subject to
‘specific rules and procedures’,133 means that there are not just legal questions in all
cases that come before it. As a result, parameters may to be drawn. The introduction
of criteria for the doctrine in EU law would ensure that the Court does not find itself
holding powers of political choice. It would also be an elevation of judicial abstention
to that of a frustration instrument. Having a criteria-based doctrine could be a tool in
the Court’s kit, but by no means should it be seen as a weakness upon the Court. To
say courts should not be involved in matters of a sensitive nature is unreasonable,
given that what constitutes a question that is sensitive is impossible to fully define and
determine.

In that vein, incorrect application of the doctrine is not a desirable outcome.
Case-by-case examinations of individual questions put to the Court can lead to
existing principles to be erroneously utilized, with either broadened or narrowed
applications of the doctrine, leaving an incomprehensible jurisprudential trail. This
case-by-case approach, without defined standards or criteria, can thus be unattractive
to a judicial actor because of the importance of a determination on what constitutes a
political question. The treaties continue to require further interpretation to deter-
mine the boundaries of different EU legal acts, particularly regarding questions of
institutional competence and balance, and how far the Court is willing to exercise
judicial review.

It can be claimed that judicial control cannot solely be about the legality of the
EU legal act, and to consider that some court of law has ‘full jurisdiction’ to provide a
ruling.134 Even if the doctrine was adopted by the Court, it is likely it would be
narrowed to a particular circumstance of a given case. Even a general test to be set
down for the doctrine would have to be applied on a case-by-case basis. However,

131 Geert De Baere & Panos Koutrakos, The Interactions between the Legislature and the Judiciary in EU
External Relations, in The Judiciary, the Legislature and the EU Internal Market 246 (Philip Syrpis ed.,
Cambridge University Press 2012).

132 Paul Joan George Kapteyn & Pieter VerLoren van Themaat, Introduction to the Law of the European
Communities: After the Coming into Force of the Single European Act 170 (Laurence W. Gormley ed.,
Kluwer Law and Taxation Publishers 1989).
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Kluwer Law International 2001).
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the lack of any standards or criteria, at it presently stands in EU law, implies there is no
working framework for a clear determination of a political question.

If the Court invokes the doctrine, rejecting the possibility to answer questions
that are not legal questions, there is thus the possibility for other courts to proceed
and interpret such questions. Given that the Union is a decentralised system of
judicial review,135 therein lays the possibility for national courts to become more
creative, to the detriment of the EU legal order. National courts are perceived by the
Court as ‘ordinary courts within the [EU] legal order’,136 but if national courts in EU
Member States have their own interpretations, a lack of uniformity of matters related
to EU law could arise. It is recognised that the Union can have difficulties in ensuring
that Member States act in full compliance with CFSP acts.137 In such situations, the
role of national courts is relied upon, for what might be considered a political
question for the Court. That itself is not satisfactory. As pointed to in the dual-use
goods case,Werner, some questions that hinge upon EU law are not rectifiable by the
Court, or a national court,138 thus accentuating the fact that the doctrine is not
unique in the EU legal order. Thus, there can be situations where they may be
political questions requiring national judiciaries, at their respective levels on the
vertical division of competences, to determine their own threshold for invoking the
doctrine.

3.2 AGAINST THE DOCTRINE

Even though the Court has not formally accepted the doctrine, thereby arguably
bringing everything under its remit, that will not resolve all problems. The need
for the doctrine in EU law might not be warranted. Fears that the Court would
assert its own views instead of those of the Council could be considered a ‘fantasy
problem’, given that the Court ‘would exercise very low intensity review over
[CFSP] and [such] would review with [be] very, very light touch’.139 The Court
ruled previously that ‘the courts cannot substitute their own evaluation … for
that of the competent authority’, adding that the Court ‘must restrict [itself] to

135 See Deirdre Curtin, The Decentralised Enforcement of Community Law Rights: Judicial Snakes and Ladders,
inConstitutional Adjudication in European Community and National Law: Essays for the Hon.Mr Justice T. F.
O’Higgins (Deirdre Curtin & David O’Keeffe eds, Butterworths 1992).

136 Opinion 1/09 of the Court, Creation of a unified patent litigation system, ECLI:EU:C:2011:123, para.
80.

137 Geert De Baere, European Integration and the Rule of Law in Foreign Policy, in Philosophical Foundations of
European Union Law 370 (Julie Dickson & Pavlos Eleftheriadis eds, Oxford University Press 2012).

138 Opinion of Advocate General Jacobs, Case C-70/94,Werner v. Germany, ECLI:EU:C:1995:151, para.
42.

139 Paul Craig, United Kingdom’s House of Lords, ‘House of Lords European Union Committee, 6th
Report of Session 2003–04, The Future Role of the European Court of Justice: Report with Evidence
(HL Paper 47)’, at 31.
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examining whether the evaluation of the competent authority … constitutes a
misuse of power’.140 This has been endorsed post-9/11 in the context of counter-
terrorism measures in international relations.141 It has even been claimed that the
Union’s political institutions cannot have a ‘no political questions’ doctrine,142 if
the Union is to be a values-orientated organization. This implies that the Court
should never adopt the doctrine. This can be cemented by the view that since the
Court’s role is to enlighten the rights of individuals and legal entities, this puts the
Court in such a position that it cannot abdicate its role entrusted to it by the
treaties.

The Court has not felt the necessity to develop its own theory of the
doctrine. Given the difficulty of establishing what a political question is in US
law, that the same holds true for EU law is not surprising, despite the different
types of cases in which the doctrine may arise across the two legal orders. For
example, what constitutes a political question at EU level can differentiate from
what is considered a political question at various national levels.143 The doc-
trine is not the only circumstance where the Court may defer to the political
branches to resolve issues and, at times, the Court can be ‘deferential to
solutions put forward by the political branches of the Union’.144 The exact
delineation between political and legal questions is thin, but ultimately, the
Court’s delivery of judgments is dependent on judicial intervention being
appropriate. The doctrine does not have to exist in EU law, as instead, reduced
standards of scrutiny might suffice. The EU’s external relations can have internal
effect. Thus, syphoning-off any area of external relations of any description
could have the unintended consequence of shielding internal EU matters that
would ordinarily fall outside of what constitutes a political question. EU
external relations, in most cases, is not immune from judicial review.

The fact that there isn’t a need for the doctrine in EU external relations can be
attributable to a number of theories. It can be said that EU law has seen an element of
democratization, and so judicial review in itself has not been overly problematic. A
clever way in which the Court may wish to deal with a political question may be
through the premise of engaging in judicial minimalism. The act of judicial

140 Case C-78/74,Deuka, Deutsche Kraftfutter GmbH, B. J. Stolp v. Einfuhr- und Vorratsstelle für Getreide und
Futtermittel, ECLI:EU:C:1975:44, para. 9.

141 Opinion of Advocate General Léger, Joined Cases C-317/04 and C-318/04, Parliament v. Council and
Commission, ECLI:EU:C:2005:710, para. 231.

142 Jan-Werner Müller, Protecting the Rule of Law (and Democracy!) In the EU: The Idea of a Copenhagen
Commission, in Reinforcing Rule of Law Oversight in the European Union 216 (Carlos Closa & Dimitry
Kochenov eds, Cambridge University Press 2016).

143 Robert Schütze, European Constitutional Law 358 (Cambridge University Press 2012).
144 Koen Lenaerts & José Antonio Gutiérrez-Fons, The Constitutional Allocation of Powers and General

Principles of EU Law, 47 Common Mkt. L. Rev. 1629, 1668 (2010).
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minimalism at the Court has grown,145 and demonstrates that the Court has to
restrain itself to interpreting the EU legal provisions alone. This was acknowledged
within the Court itself in the 1980s when it was said ‘[t]he Court tries, more than it
did, to identify areas in which … it … applies strict minimum standards’.146

The Court holds respect for its conferred jurisdiction, but simultaneously holds
itself back from veering into fields that it ought not to, such as substantive policy
proclamations. As EU law stands today, there is no apparent doctrine per se, but a set
of conditions may arise in the future in EU law where a judicial resolution may not
be necessary, for it lacks a sufficiently legal dimension. To date, whilst exercising
jurisdiction in contentious cases, such as in CFSP cases, the Court has not delved too
far into the political choices that have been made by the Council. In other external
relations cases as well, the Court has not fully addressed the extent to which mixity in
international agreements, usually of an economic nature, should be permitted when
it is not needed, as it may be a matter of political choice. The Court’s venture into
fundamental choices of certain matters in EU lawmay be ‘tantamount to assuming an
impossible role’.147 Thus, the Court has to constantly decide whether the doctrine is
present, but without any determining criteria. If the doctrine is in principle to be
rejected for invocation in cases before the Court, the alternative is that it must only
be invoked in truly exceptional situations. The case-by-case approach ensures ‘there
are sufficient reasons to reduce the intensity of judicial scrutiny’, and ‘pay adequate
respect to the particularities of foreign affairs and interpret [EU] law’.148

4 CONCLUSION

TheUnion requires ‘courageous political decisions’ of its political institutions,149 and
not merely judgments of the Court alone. A grounded test, firmly based on specific
criteria for the Court to determine what touches upon a political question is long
overdue, given that the Court is slowly adapting to acknowledging the doctrine, but
is doing so in an unsatisfactory or reasoned manner. This would ensure some level of

145 Daniel Sarmiento, Half a Case at a Time: Dealing with Judicial Minimalism at the European Court of Justice,
in Constitutional Conversations in Europe: Actors, Topics and Procedures 14 (Monica Claes et al. eds,
Intersentia 2012).
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925, 931 (1986).
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Mod. L. Rev. 759, 767 (2003).

148 Daniel Thym, Foreign Affairs, in Principles of European Constitutional Law 329 (Armin von Bogdandy &
Jürgen Bast eds, 2d ed., Hart Publishing 2009).

149 Josse Mertens de Wilmars & J. Steenbergen, The Court of Justice of the European Communities and
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legal certainty across an array of different legal contexts. As things stand, there are no
determinable factors for what makes CFSP legal acts not subject to review.

Doctrines in law can often overlap with one another. Accordingly, such over-
lays and the invocation of the doctrine can become conflated, such as a question
before a court failing a ‘ripeness’ test.150 This can cause difficulties for understanding
the true manner the doctrine is to apply or not apply. Without properly defined
standards, the invocation of the doctrine in EU law can give rise to legal uncertainty.
There appears to be no explicit doctrine in EU law, and the EUCourt does not have
its own equivalent point-of-reference like the USSC’s Baker v. Carr. Yet, for
judiciable questions in EU, there ought to be ‘judicially discoverable criteria’,151

which are not always readily available.
Given the predicament of where the doctrine lies in EU law, it can be deduced

that questions of competence and institutional balance are not within the scope of
political questions. However, there will be cases in which certain matters arise, such
as in external relations and international agreements, where there is no inter-institu-
tional conflict, but the institution(s) may nonetheless have exceeded their powers
conferred upon them by primary law. The EU Court may not wish to share many of
the associations that come with the current manner in which the USSC exercises its
authority, which could be regarded, fundamentally, as a political institution. Yet, this
can be difficult for the EU Court given the lack of writ of certiorari, and thus it must
deal with, in some form, every case that arrives on its docket.

The intensity of judicial review is subject to different standards. Intertwining the
judiciary into the field of political questions is a matter that any constitutional entity
views with a great deal of caution. Judicial review by the Court in EU law ought to
differ in its latitude and intensity, depending on the issue that has been brought
before it. As a result, there has to be some form of the doctrine in EU law, be it in
internal market questions, or broader constitutional questions. In external relations,
and perhaps even in other area touching upon economic integration, the Court
ought to strike the appropriate balance between questions of a constitutional nature,
and those of a political nature. This requires the Court to have finely-tuned insight,
wisdom, and acumen. EU external relations law, or more specifically CFSP, may
once have been viewed as reactionary, short-term, and dealing with matters with
limited cooperation between Member States. The reality in the contemporary era is
much different, with strategic vision for a long-term EU foreign policy, and the
wide-ranging and deep commitment of Member States in strides towards common
goals, regulated by law. Ultimately, the fact that CFSP brings about more political

150 Alexander M. Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics 118 (2d ed.,
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questions before the Court has implications for the doctrine across the EU legal
order.

It could be contended that the very existence of the Court in the Union’s
framework meant that limitations upon the Court’s jurisdiction ‘have been disposed
of’,152 given the tasks which have been assigned to the Court, and thus, there has
been no need for the doctrine. It could also be put forward that it is only a matter of
time, given the Court’s expanding jurisdiction in CFSP, before questions will be
asked of the Court that will go well beyond legal questions. Political questions are for
the political process, but yet courts of law should not be afraid of answering delicate
questions of law with political significance. The days when Courts may have been
‘overzealous’ and got ‘too far out in front’ of acceptable judicial review have been left
behind.153 However, there are some parameters which it could delineate. In light of
the development of EU law to date, particularly post-Lisbon, future questions asked
of the Court may begin to veer into policy and political questions. As a result, the
Court may need to create and invoke an explicit doctrine to deny answering
unsuitable questions that lack a specific connection to the law.

The justiciability of cases that the Court answers as part of its routine are
important for retention of the Court’s legitimacy. Such cases are where there are
recognised standards of judicial review. The Court itself is attached to the principle of
conferral in the way it operates, and future cases will lead to constitutional doctrines
being developed. The inherent weakness of future cases, particularly those with
political choices, is that the Court may be asked to make value judgments. Without
set standards of judicial review, the Court is not in a position to answer them. By not
bringing the doctrine into EU law, the Court could thus exceed the powers that have
been conferred upon it by the treaties.

The Court has unquestionably been a key contributor to the shaping of how
legal relations between the EU and the wider legal community are to function. By
comparison, it can be argued that US court have not had the same eminence, but
perhaps to just a ‘significant but not large’ extent.154 The differential manner in
which the two judiciaries have contributed to their respective jurisdiction’s interna-
tional outlook implies that there is a role for judiciaries in political questions, but
there lacks a firm definition for what is or sought to be the role. Most cases that
become before the Court are run-of-the-mill. Yet the Court needs to remain
sensitive to themanner in which it conducts judicial review, and that means knowing
which cases to, and which not, to adjudicate. Since Les Vert,155 when the Court first

152 Pierre Pescatore, The Law of Integration: Emergence of a New Phenomenon in International Relations, Based
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declared it was based on the rule of law, the essence of judicial reviewwas relaunched
with new vigour. This Les Vert doctrine,156 if it is to be truly applied, demands
judicial review in nearly all circumstances where questions of EU law arise. Thus,
only rarely will the doctrine be invoked by the Court. Yet it ‘has succeeded in
rendering the most far-reaching rulings in relatively trivial controversies’.157

There is a common theme of the doctrine between theUSSC and the EUCourt
however – not granting absolute political manoeuvre in the realms of their respective
jurisdictions. There are those in US scholarship that believe the doctrine was a
‘mistake’,158 which may partly explain why an explicit doctrine has not yet been
adopted into the EU legal order. Some matters are so contentious in the EU,
however, such as long-drawn-out inter-state disputes that are devoid of legal issues,
that a judicial ruling through a court of law of any description should not be made.
Creating a distinctive test for the correct application of the doctrine could be the path
forward in the EU. Highly contested cases without legal questions can arise; thus a
political question doctrine in EU law has to be given serious consideration.
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