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Abstract:  
Since around the millennium a tendency has been that more and more tendering cases in 
Denmark are brought to The Danish Board of Complaints on Tendering (In Danish: 
Klagenaevnet for Udbud). During the last two years there has been a stagnation in the 
number of cases, but this tendency started already in 2004. Many cases are going to 
arbitration because the parties in the tendering process do not know how to handle the 
tendering process in a proper way.  

A prior analysis of cases from The Danish Board of Complaints on Tendering from 
2000 until 2008 shows that the number of cases which ended up in The Danish Board of 
Complaints on Tendering were increasing in these years and that the types of topics 
were fundamental items, among others, assignment criteria. 

A new examination going from 2000 until 2010 shows that there is a sort of stagnation 
in the number of cases in 2009 and 2010, but more and more cases are on topics like 
purchase and purchasing of service provided. If cases concerning the Building Sector 
are selected the examination shows that the stagnation in the number of cases already 
from 2004, which shows that some participants have learnt to use the  Danish Tendering 
Act and the European tendering legislation even when criteria such as interpersonal and 
technical competencies are used instead of the price. 
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1 Introduction 

1.1 History 

From 1993 the European Union began to make rules for the tendering process. Before, 
Denmark had its own special Competitive Tendering Act very different from the EU 
law. The Danish Competitive Tendering Act was changed in 2001 to make sure that the 
Danish tendering laws are like the EU tendering law, which means that now European 
as well as Danish legislation are in force for the process (Fabricius, 2006). 

When the European Union in 1993 started making rules about tendering, the Danish 
Parliament also established The Danish Board of Complaints on Tendering in 1993 to 
take care of potential complaint cases in Denmark. 
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1.2 Now 

Until the late 1990s the Court of the European Union had only a few cases, but since 
then the number of cases has increased (Nielsen R. and Treumer, S., 2005). In Denmark 
the trend is the same (Ussing, L.F., 2008). At the same time it has become more and 
more normal that instead of using only the price, clients combine other assignment 
criteria together with price. 

In the beginning the rules were not very well known in Denmark, but during the last 
years nearly everyone know, that EU rules exist, which you have to follow in a 
tendering process. Therefore The Danish Board of Complaints on Tendering is now 
generally known as well. So if a bidder finds, that the supplier does not follow the rules, 
then he will complain. 

In the last few years a significant changes can be observed in the topics in the complaint 
cases. An analysis of cases from The Danish Board of Complaints on Tendering from 
2000 until 2008 shows a change in the total number of cases ended up in The Danish 
Board of Complaints on Tendering where an increase in fundamental topics, such as 
others assignment criteria appear (Ussing, L.F., 2008). 

These topics are still some of the biggest problems, but a new investigation shows a 
stagnation in cases relating to the building and construction sector, but a big increase in 
the total number of cases relating to purchase and purchasing of service provided. 

2 Literature Review 

The references in this article are mainly based on work and results from a PhD project 
(Faber Ussing, L., 2010) finished in 2010. In this PhD study, a literature study was 
made, but the findings were that only very little journal articles deal with the EU 
bidding law and the building sector, but to discuss the analysis and the conclusion in 
this paper a literature review for international journal articles has been made. The search 
has been made systematic mainly based on (Pittaway, L., Robertson, M., Munir, K., 
Denyer, D., Neely, A., 2004) and (Cankaya, A., Lassen, A., Wandahl, S., Poulsen, S., 
2010). The search was made in the following database for journal articles: Academic 
Research Library, IBZ, Emerald and Web of Science. Tendering law was the first search 
word and this lead to around 450 articles. Following, the search words: building sector 
and EU were added. Building sector reduced the number of articles to 220 and 
following, EU to 43. Articles from after 2008 reduced the number of articles to 10. The 
10 articles have been studied and 3 are found relevant for the paper, but only 1 deals 
directly with cases inside EU. 

3 Research Methodology 

The purpose of this paper is to show the changes in the Danish building sector over time 
by using facts from court decisions made by the Danish Board of Complaints on 
Tendering.  

The investigation is made by counting all cases conducted by The Danish Board of 
Complaints on Tendering. Afterwards the cases are dividing into two groups; relating to 
the building and construction sector and not relating to the building and construction 
sector.  
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An investigation is also made of how many cases were submitted to The Danish Board 
of Complaints on Tendering but in the end withdrawn again, which means that they do 
not count in the total number of cases.   

4 Findings and Discussion 

4.1 Decisions taken by the Danish Board of Complaints on Tendering  

The main task for the Danish Board of Complaints on Tendering is to investigate 
complaints in the tendering process. That means all sort of tendering processes in the 
building sector, but also in other sectors. The Board is not a court of justice but similar, 
which means that the decisions can with few exceptions be presented to The Court of 
Justice. 

Decisions taken by the Board can have the following rulings: The tender can be 
annulled. The tender can be made legal. Compensation can be decided and some of the 
cases can have a delaying effect. (Ussing, L.F., 2008)  

4.2 Number of cases from the Danish Board of Complaints on Tendering  

An earlier paper (Ussing, L.F., 2008) shows the topics in all cases brought for the Board 
of Complaints from the beginning of the Board of Complaints until the 16. April 2008. 
The paper also shows the total number of cases. 

The most presented topics are on fundamental legislations items; a tender has to be 
transparent and treat all bidders equally (Fabricius J. and Offersen, R., 2006). Details 
from (Ussing, L.F., 2008) show problem with fundamental topics items as e.g. 
assignment criteria. 

The investigation from the paper (Ussing, L.F., 2008) includes all cases, but during the 
last years more and more cases have been on topic like purchase and purchasing of 
service provided. Therefore it can be interesting to investigate the cases concerning only 
the building sector. 

A new investigation on the cases from the Danish Board of Complaints on Tendering 
has been made. It includes all cases from 2000 until the end of 2010 brought before the 
Danish Board of Complaints on Tendering and ending with a ruling.  

4.2.1 Total number of cases conducted at the Danish Board of Complaints on 
Tendering  

Figure 1 shows the total number of cases conducted at the Danish Board of Complaints 
on Tendering and also the total number relating to the building and construction sector. 

The figure shows an increase in the number of cases in total, but when the building and 
construction sector are selected a stagnation in the number occurs from 2004. 
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 Fig. 1 Number of cases conducted at The Danish Board of Complaints on Tendering 

 (Klagenævnet for udbud, 2011) 

 

The increase from 2000 until 2004 can be explained with the fact that more and more 
bidders are aware of EU tendering rules and demand the supplier to use the rules in the 
right way. From 2004 until 2006 a stagnation appears, which can be explained by the 
fact that bidders and supplier now know the rules and also have learned to use them. 

In 2006 the European Commission published the Commission’s rendering 
announcement (2006/C179/02). This announcement means that a public client has to be 
careful if not following the EU-directives, because in practice this means that the EU-
treaty from 1993 at all times is in force and basic rules and principle as free movement / 
flow of goods and services, no discrimination and equal treatment, transparency, 
proportionality and reciprocal recognition, also when the project is lower than the 
threshold values. (Ussing, L. F., Wandahl, S., Bejder, E., 2010)   

The European Commission’s rendering announcement about the community law can 
explain the increase from 2006 until now. Suddenly a lot of small suppliers and bidders 
have to use some rules they did not know before. They have to learn the rules and learn 
to use them. At the same time a lot of cases relating to purchase and purchasing of 
service provided are under the thresholds values and therefore not directly covered by 
the EU directives. 

4.2.2 Number of cases conducted at the Danish Board of Complaints on Tendering 
relating to the building and construction sector 

Figure 2 shows the total number of cases in the building and construction sector. You 
can see the stagnation going from a few in 2000, 2001 and 2002 to 15 cases in 2003 and 
then a rise to 23 in 2004. After 2004 the number has been nearly stable on 21, 21, 22 
and 24, respectively. In 2009 and 2010 an insignificant increase to 28 and 29 cases can 
be found. 
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 Fig.2. Number of cases conducted at the Danish Board of Complaints on Tendering relating  

to the building and construction sector 

 (Klagenævnet for udbud, 2011) 

 

The stagnation in 2000, 2001 and 2002 can be explained with that the rules in the late 
1990’s became well known in the Danish building sector because of the EU case about 
the “buy Danish clause” on the Storebaelt Bridge. (Konkurrencestyrelsen, 2008) 

Because of the case on the Storebaelt Bridge in 2001, the Danish Parliament changed 
the Danish Tendering Act. The new Tendering Act follows the rules from the European 
Union, so now almost the same rules have to be followed at all times in Denmark, if you 
are a public client (Ussing, L.F., 2008), even when you are under the threshold value for 
the EU directives.  

The new tendering act which is valid only for the building and construction sector can 
be reflected in the increase in the number of cases in 2003 and 2004. Small building 
projects are suddenly included by the rules, and new players have to learn the rules. 

From 2005 the numbers of cases seem to be steady. Two reasons can explain this; in 
Denmark a building boom happened and all the participants had a lot of work and 
therefore no time for complaints. Another reason can be that the participants in the 
building and construction sector now had learned to use the rules properly.   

The little increase in 2009 and 2010 can be explained with an overheated market in the 
building and construction sector in 2007 and 2008 followed by a significant decline in 
the building and construction activities in 2009 and 2010 (The Danish Construction 
Association, 2011).  
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With a decline in activities in the building and construction activities more cases are 
presented to the Danish Board of Complaints on Tendering. The explanation can be that 
the bidders have more time to look at the rules, more time to find slips and then 
complaint. (Faber Ussing, L., 2010) 

If the number of cases are examined which have been conducted at the Danish Board of 
Complaints on Tendering in 2011 until now (15. April 2011), and the year will end as 
the first part (Klagenævnet for udbud, 2011), a 20% increase in the total number of 
cases from 2010 to 2011 can be found, but still almost a stagnation in the cases relating 
to the building and construction sector. 

The reason why the number of complaint cases in the building and construction sector 
seems nearly stable in 2011 regardless of an ongoing crisis in the sector can be that the 
participants have learned to use the rules. 

4.2.3 Number of withdrawn cases submitted to the Danish Board of Complaints on 
Tendering  

Before discussing why the total number of cases increases as the same time as a 
stagnation in the cases relating to the building and construction sector occurs, it can be 
interesting to take a look at the number of withdrawn cases submitted to the Danish 
Board of Complaints on Tendering. 

Figure 3 shows the number of withdrawn cases submitted to the Board of Complaints 
from the beginning of 2004 until the end of 2009. In 2004 there were 9 retired cases, in 
2005 the number declines to only 5, in 2006 the number increases to 10, finally in 2007 
and 2008 the number increases to 24 and 24 respectively. In 2009 the number of 
withdrawn cases was as big as 36. 

None of the withdrawn cases can be seen in the official list of total number of cases 
submitted to the Danish Board of Complaints on Tendering. The cases are withdrawn 
because the Danish Board of Complaints on Tendering estimated them to have no 
substance for a case, and the parties have settled and therefore was given the permission 
towithdrawn. (Klagenævnet for udbud, 2010) 

The increase of withdrawn cases submitted to The Danish Board of Complaints on 
Tendering can be explained with the total number of cases submitted to the Board of 
Complaints. When the total number of cases increases it is logical that the graph for 
withdrawn cases will follow the graph for the total number of cases, and therefore 
increases too.  
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Fig. 3 Number of withdrawn cases submitted to the Danish Board of Complaints on Tendering 

 (Klagenævnet for udbud, 2010) 

 

The number of withdrawn cases includes all topics of cases, which gives a little 
problem. The part directly related to the building and construction sector, may develop 
differently. But it is not known how many of the cases are related to the building and 
construction sector, therefore it must be assumed that the graph for withdrawn cases 
related to the building and construction sector also follows the graph for the total 
number of cases related to the building and construction sector. 

5 Conclusion and Further Research 

5.1 Changes in making a  public procurement in Denmark 

After changing the Danish Tendering Act in 2001 with the last revision in 2007, 
Denmark has change the procedure for making a public procurement. Before 2001 the 
building and construction sector was assigned to a tendering law where the only 
assignment criterion was the lowest price. This changes after 2001 where you were now 
allowed to use the assignment criterion: economically most advantageous bid. (Nielsen 
R. and Treumer, S., 2005)  

The cases from the Danish Board of Complaints on Tendering have been divided in two 
parts; cases related to the building and construction sector and cases not related to the 
building and construction sector. The last part is mainly cases related to purchase and 
purchasing of service provided. 

Before 2001 parties related to purchase and purchasing of service provided outside the 
building and construction sector were not assigned to any law or rules except the Danish 
Sale of Goods Act. The result was that they could make agreements nearly in the way 
they wanted with no involvement.  

From 1993 all parties over the threshold value were with the EU directives assigned to 
the directives. But the Danes did not realise this, because it was small jobs. In 2001, 
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with the new Tendering Act which is adjusted to the EU-directives a lot more 
participants were assigned to rules and at a lower threshold value. But the Tendering 
Act is only valid for the building and construction sector. The result was that everyone 
else could do as usual. In 2006 when the European Commission published the 
Commission’s rendering announcement (2006/C179/02), it was suddenly serious for the 
Danes; they all had to follow the EU directives. (Nielsen R. and Treumer, S., 2005)   

Before the Danes began using the EU directives, they made a lot of contracts according 
to; who do we know, and who do we trust? (Ebbesen, R. M. and Ussing, L. F., 2007) 
This is perhaps special for agreements in Denmark and the other Nordic countries 
(Camén, C., Gottfridsson, P., Rundh, B., 2011), but the result is that the Danes in a lot 
of projects use the assignment criterion: economically most advantageous bid (Faber 
Ussing, L., 2010). Because it fits best the approach: whom do we know, and whom do 
we trust? 

5.2 Using economically most advantageous bid as criterion 

When using economically most advantageous bid as criterion some problems arise. You 
have to make the selection and the assignment to be free movement / flow of goods and 
services, no discrimination and equal treatment, transparency, proportionality and 
reciprocal recognition. It is quite easy when you use lowest price as criterion, but when 
you use economically most advantageous bid, and want to work together with whom 
you know and whom you trust, it is not easy anymore. 

You have to find selection and the assignment criteria as cooperation, personal skills, 
interviews and organisation. They are not the easiest in the world to make measurable 
and unambiguous, but it is possible. (Faber Ussing, L., 2010) 

5.3 The building sector has begun to learn  to use the EU directives 

In the last few years more and more suppliers in Denmark use economically most 
advantageous bid with selection and the assignment criteria as cooperation, personal 
skills, interviews and organisation (Faber Ussing, L., 2010). It is getting accepted to do 
the bidding process in that way, but it takes time to learn it. 

Therefore the conclusion must be; the building and construction sector has started 
before the other sectors because of the rules, and the cases conducted at the Danish 
Board of Complaints on Tendering relating to the building and construction sector are in 
stagnation. Research shows that the building and construction sector wants to use 
economically most advantageous bid with selection and the assignment criteria as 
cooperation, personal skills, interviews and organisation, and it is getting accepted in 
the field. Those two things must mean that the participants in the building sector have 
started to learn to follow and use the rules of the EU Laws and the Danish Laws. (Faber 
Ussing, L., 2010) 

The participants related to purchase and purchasing of service provided outside the 
building and construction sector have, if you look at the total number of cases 
conducted at the Danish Board of Complaints on Tendering, not learnt to follow and use 
the rules yet. 
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5.4 Further Research in cases conducted at the Danish Board of Complaints on 
Tendering 

In the next years it will be interesting to follow the development of the number of cases 
conducted at the Danish Board of Complaints on Tendering to see if it still increases, 
declines or gets stable. And moreover to see if is it possible to find out why.  
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