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Forcing Shareholder Engagement – Theoretical Underpinning and Political Ambitions1
Hanne S. Birkmose*
Abstract
This paper explores the post-crisis debate on shareholder engagement and argues that the debate and
subsequent legislative initiatives aimed at increasing shareholder engagement and accountability
seem to be moving away from the traditional corporate governance basis. While corporate
governance theory may explain the need for shareholders to balance management powers, it does
not support that shareholders have an obligation to engage in investee companies. Neither do we
find that the ownership rhetoric supports any duties for shareholders. Finally, we examine elements
of stakeholder theory and public policy theory. While these theories emphasise that companies
should include other interests than shareholders’ financial interests, they do not support a stronger
shareholder role in that respect. Thus, the paper concludes that the post-crisis debate on shareholder
engagement should be seen as the result of a strong political agenda and that the theoretical basis
for pushing shareholder engagement further is weak.
I.

Introduction

The rights and duties of shareholders have increasingly been included in the European debate on
how to ensure good corporate governance, particularly in listed companies.2 The 2008-2009
financial crisis added urgency to the debate as it revealed a lack of critical oversight by
shareholders, and in particular by institutional investors. The response of the EU Commission, as
well as the Member States, has been to promote legislative initiatives aimed at increasing
shareholder engagement and accountability.3
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These initiatives to promote shareholder engagement are at the core of contemporary corporate
governance theory, where shareholders are relied on to monitor and control the boards of the
companies they invest in. While shareholder engagement is still considered a cornerstone in
European corporate governance, the post-crisis critique of shareholder passivity has introduced new
aspects to the discussion of how to ensure good governance. First, a general feature seems to be that
shareholders are often referred to as being ‘owners’ or as having a certain responsibility to engage
with their investee companies seemingly based on the concept of ownership. Second, references to
sustainable engagement and the long-term viability of companies may suggest that shareholder
engagement is not only about the shareholders’ private interests, but engagement rests on the
premise that shareholders should include public interests and public accountability.4
The discussion on shareholder engagement and shareholder accountability is undoubtedly highly
political, as national and supranational regulators are under pressure to react to the financial
markets’ collapse during the financial crisis and the malpractices of market participants including
the shareholders. Therefore, it is to be expected that criticisms of shareholder passivity will result in
more national and supranational legal activism. However, it is important that legislators should
consider the theoretical basis for shareholder engagement, first to ensure the legitimacy of such
legislation and second to understand the mechanisms of engagement. If the rhetoric and the
conceptual understanding of the role of shareholders are flawed, there will be a risk that the
regulatory response will be based on mistaken premises and the resulting legislation will be equally
flawed. The aim of this paper is to examine three lines of argument that have been made to support
initiatives to promote shareholder engagement in company law and to discuss the legitimacy of
shareholder engagement. Undoubtedly, other arguments can be made as well, but as the
Commission has chosen to promote shareholder engagement through the Shareholder Rights
Directive and thereby the existing company law framework, the paper will not include arguments
found outside the company law sphere.5
The starting point of this paper is the traditional argument for shareholder engagement in corporate
governance theory. The corporate governance argument presents a dilemma though. On the one
hand, the EU Commission sees shareholder engagement as a cornerstone of the corporate
governance model for listed companies.6 It has said that the European corporate governance
framework ‘is built on the assumption that shareholders engage with companies and hold the
management to account for its performance.’7 On the other hand, this trust in shareholders was
shaken during the financial crisis and the Commission stated that the passivity of shareholders
September-2012.aspx. A stewardship code has also been published in Denmark; see
https://corporategovernance.dk/sites/default/files/erst_247_opsaetning_af_anbefalinger_for_aktivt_ejerskab_uk_2k8.pd
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raised ‘questions about the effectiveness of corporate governance rules based on the presumption of
effective control by shareholders.’8 Still, despite the criticism of the reliance on shareholders, the
adoption of the SRD II shows that the Commission continues to see shareholders as a key to
promote good corporate governance. Moreover, not only does the Commission continue to rely on
the same corporate governance model, it has even strengthened the role of the shareholders.
Therefore, in order to understand the theoretical foundation for giving shareholders a dominant role
in corporate governance, this paper first explores two leading theories in section II, each of which
emphasises the role of shareholders. Together these theories may give an understanding of the
mechanisms of shareholder engagement and the limitations of shareholder engagement as a
corporate governance mechanism.
Second, this paper will discuss the post-crisis critique of shareholder passivity and the references to
shareholders’ ownership. ‘Ownership’ is an established legal term; ownership is protected by
norms, regulations and legislation. While these norms, regulations and legislation may not be
universal, they arguably have common elements.9 Ownership establishes certain proprietary rights
which are assigned to the person who has ownership. In the case of shareholders these proprietary
rights have traditionally been established as ‘shareholders’ rights’. However, when in the current
European debate shareholders are referred to ‘owners’ or as having a certain responsibility to
engage, by analogy with the concept of ownership, this indicates that perceptions are changing
about the role of shareholders in the companies in which they invest. In particular, the discussions
in section III seek to establish what a shareholder owns and how ownership may determine the
rights and duties of a shareholder, in particular whether ownership may justify that shareholders
should increase their engagement with investee companies.
However, the communications from the Commission not only emphasise the need for increased
shareholder engagement, they also emphasise that the overall corporate governance framework
must ensure the long-term sustainability of EU companies. The increasing focus on shareholders’
sustainable engagement and the long-term viability of companies reflects elements of public interest
and public accountability and raises questions about the link between shareholder engagement and
shareholder accountability. Shareholders are in a unique position to monitor and control boards of
directors, not only to further their own private interests, but also to safeguard stakeholder interests
more generally. Section IV borrows from stakeholder theory and public policy theory in order to
seek to establish whether the call for increased shareholder engagement can be justified by
shareholder accountability.
Finally, summarizing the findings in section II to IV, section V discusses the implications and
justification of the apparent shift from traditional corporate governance concepts to a stronger
emphasis on shareholder engagement and shareholder accountability.
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II.

The Role of Shareholders in Corporate Governance

The discussion of control is of the essence in the corporate governance debate, as reflected in one of
the most cited definitions of corporate governance as ‘the system by which companies are directed
and controlled.’10 However, corporate governance has also been described as a set of relationships
between a company’s management, its board, its shareholders and its other stakeholders.11 Thus,
corporate governance is about the governance of a company and about who should govern or
control it in order to ensure the efficient allocation of company resources.
The EU Commission has emphasised the aspect of control on numerous occasions, and has
increasingly relied on corporate governance in developing EU company law.12 Moreover, the
Commission has also increasingly emphasised the role of shareholders. In the 2012 Action Plan, the
Commission stated that ‘effective, sustainable shareholder engagement is one of the cornerstones of
listed companies’ corporate governance model’.13 The Commission has also stated that the
corporate governance framework is ‘built on the assumption that shareholders engage with
companies and hold the management to account for its performance’14 and that ‘[s]hareholders have
a crucial role to play in promoting better governance of companies. By doing this they act in both
the interest of the company and their own interest.’15 Thus, the corporate governance debate, which
is largely based on economic theories of property, agency and finance,16 holds the key to
understanding the debate about the role of shareholders and shareholder engagement.
This section explores two lines of theories of corporate governance, both of which build on the
early work of Coase, among others, focusing on the organisation of a firm.17 First, there is an
examination of theories that are based on the financial perspective of companies and the role of
shareholders as capital providers. Next, there is examination of theories that emphasise the
importance of property rights and ownership.18 Together these theories may establish a better
understanding of the role of shareholders in the European corporate governance framework and
whether they support the call for increased shareholder engagement.
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A.

Shareholders as Residual Claimants

One of the most influential theories in corporate governance today is that of Jensen and Meckling,
who emphasised the role of the providers of capital, i.e. shareholders and creditors.19 In developing
their theory of the structure of the firm, Jensen and Meckling drew on the nexus-of-contracts
theory.20 This theory sees a company as a legal fiction21 which is a nexus of contractual
relationships between various parties, including providers of capital, employees, suppliers and
customers. The contracts implicitly or explicitly specify the rights of the individuals and determine
how costs and rewards are to be allocated between the parties.22 Jensen and Meckling also
characterised the company as having ‘divisible residual claims on the assets and the cash flows of
the organisation, which can generally be sold without permission from the other contracting
individuals.’23 From this financial perspective of the company, these residual claims are important
for understanding the role of shareholders, as the holders of residual claims will have a strong
incentive to monitor the company’s management. According to Fama and Jensen, the contractual
structures of most organisations limit the risks accepted by individuals by specifying fixed rewards
or incentives. However, there is a residual risk in the difference between stochastic inflows of
resources and promised payments to individuals.24 The residual risk will be borne by those who
contract for the rights to net cash flows for the life of the company;25 those who bear the residual
risk are the residual claimants.26 Shareholders can diversify their risks and contract for the residual
claims, so the shareholders’ primary interest in the company is the maximisation of its residual
value. However, in most large companies the shareholders do not decide on the use of the capital
they have provided. Large companies, particularly listed companies, are characterised by having a
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structure whereby ownership of the capital is separated from control of the company.27 From an
economic point of view it is efficient to have a structure where the control of a company is in the
hands of its management,28 even though this means that those making the important decisions do
not bear a substantial share of the financial risk of their decisions.29 Ultimately, the financial risks
are borne by the residual claimants, the shareholders.30
Thus the relationship between the shareholders and the management is often seen as an agency
relationship.31 Jensen and Meckling define an agency relationship as: ‘a contract under which one
or more persons (the principal(s)) engage another person (the agent) to perform some service on
their behalf which involves delegating some decision-making authority to the agent.’32 An agency
relationship gives rise to agency costs. These are the costs of monitoring and bonding incurred by
the principal and the residual loss arising from the divergence between the agent’s decisions and the
decisions which would maximise the welfare of the principal.33 In a company the shareholders are
interested in maximising the cash flows and the residual value of the company, but the management
may have other interests. In order to ensure that the management acts in the best interests of the
shareholders and does not use its discretionary powers to promote its own interests, shareholders
can either establish appropriate incentives or monitor the management.34 The shareholders will
thereby reduce their residual loss, reducing the total agency costs and increasing the residual value
of the company. Thus the structure of a firm will depend on the monitoring and bonding activities
of its creditors and shareholders, and their success in restricting the management’s extraction of
private benefit from its position of control.35
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Thus, agency theory builds on the assumption that shareholders will monitor management to
increase their total welfare. However, value maximisation resembles a public good and a free rider
problem may arise.36 When large shareholders actively monitor the board of directors and increase
the value of the company, the proportion of the increased value distributed to those large
shareholders may be enough to cover the costs of monitoring, so it is more likely that large
shareholders will engage in monitoring.37 Today, large shareholders are mostly institutional
shareholders, so there has been a particular focus on the role of institutional shareholders in
corporate governance.38
B.

Shareholders as Owners

The early work of Coase, Williamson and others has also been developed in a different line of
theories39 which emphasise the contractual relations in a firm and proprietorial rights. These
theories, first developed by Grossman and Hart, differ from the nexus of contracts theories by
assuming that the firm is a collection of physical assets owned by the firm.40 Therefore, it becomes
relevant to discuss who owns or controls the firm. Grossman and Hart’s emphasis is on control in
situations where it is difficult or costly to write and enforce complete contracts.41 In such situations,
there is a need for governance ex post, since not all variables can be covered by a contract ex ante.42
Grossman and Hart argued that, since contracts can be incomplete, it may be ideal for one party to
acquire all rights other than those specifically mentioned in a contract, and that ownership is the
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See, among others, Andrei Shleifer & Robert W. Vishny, Large Shareholders and Corporate Control 94 Journal of
Political Economy 462 (1986); Oliver Hart, Corporate Governance: Some Theory and Implications 105 Economic
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Corporation 11 Bell Journal of Economics 42-64 (1980); and Eugene Fama & Michael Jensen, The Separation of
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Journal 679 (1995).

acquisition of the residual rights of control.43 Thus, ownership is seen as a way of reducing
problems of opportunistic behaviour and hold-ups that can arise when parties make specific
investments and complex long-term contracts are incomplete.44 This theory does not distinguish
between ownership and control, so ‘the owner of an asset has the residual rights of control of that
asset, that is, the right to control all aspects of the asset that have not been explicitly given away by
contract.’45 As a firm consists of the assets it owns, the firm itself is an asset that can be owned, so it
is relevant to discuss the ownership of the company.46 The owner has the right to make ex post
decisions in unspecified circumstances and decide how the company’s assets should be used unless
a specific use has already been determined by contract.47 Consequently, the attribution of ownership
is important, and according to this theory ownership will be attributed to the party that puts the
highest value on the residual control right and will contract for it.48
Hansmann also uses property rights to develop an alternative theory to explain the economic basis
for the attribution of ownership.49 In contrast to Grossman and Hart, Hansmann’s arguments are
rooted in transaction cost analysis. In Hansmann’s terminology, ‘ownership’ comprises two formal
rights: the right to control the company and the right to appropriate the company’s net earnings. 50
Hansmann argues that owners often have a transactional relationship with the company in addition
to ownership. A reason for attributing ownership to those who have a transactional relationship with
the company is that it may reduce the costs of contracting.51 However, when ownership is attributed
to one group, this group will have to bear the costs associated with ownership. These are primarily
the costs of monitoring, collective decision-making and risk-bearing.52 For this reason the costs of
ownership must also be taken into account when attributing ownership, and the efficient attribution
of ownership follows from minimising the total transaction costs for all groups. This means
minimising the total costs of contracting between the company and both owners and non-owners, as
well as minimising the costs of ownership.53 Based on these premises, Hansmann argues that
ownership by shareholders is often efficient.54
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The ‘property rights theories’ were originally applied to integration in entrepreneurial firms,55
where control and ownership are vested in the same person, the owner-manager. However, it has
been argued that it is difficult to maintain that shareholders are the ‘owners’ of the company if
shares are dispersed and many of the traditional roles of ownership are exercised by management.56
While the theories acknowledge that the residual right of control has been attenuated in many
companies,57 shareholders continue to be regarded owners because, it is argued, ownership concerns
the formal rights to residual control and residual earnings,58 and these rights are also held by the
shareholders in companies where there is separation of ownership and control.59 Thus, the
delegation of control from shareholders to a board of directors,60 which in turn delegates day-to-day
control to managers, does not affect the basic arguments for attributing ownership to shareholders.61
C.

Concluding Remarks

Both lines of corporate governance theories discussed here emphasise the roles of shareholders, in
particular monitoring the board of directors in companies where there is separation of ownership
and control. At the core of the proprietary theories is a residual right of control.62 The owner (the
shareholder) has a right to control the company unless otherwise specifically provided for by
contract. The ‘financial theories’ also give a key position to shareholders, not because they are
owners but because they are residual claimants or principals.
The EU Commission in particular seems to have adopted elements of agency theory in its call for
shareholder engagement, but while both theories give a key role to shareholders as principals or
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owners,63 neither theory suggests that shareholders have any obligation to exercise the rights
attached to their shares. Rather, it is argued that shareholders, given the power, will engage in and
monitor the companies they invest in to secure their financial interests. Moreover, both theories
emphasise that shareholder engagement will depend on a number of factors such as the costs of
ownership and agency costs, so there will only be engagement when it benefits the shareholders.
Consequently, it is difficult to see that shareholder engagement will increase, unless the cost-benefit
balance changes.64 Moreover, both theories argue that shareholders will monitor and control boards
of directors to protect their financial interests in the company. Therefore, shareholders cannot be
expected to include other interests in their engagement activities, unless inclusion of these interests
also benefit shareholders’ interests.
While the two theories seem to give valuable insight in the EU Commission’s notion of the
European Corporate Governance framework, the reliance on shareholder engagement as a corporate
governance mechanism has been criticized. Relying on these theories may entail that what is seen as
the dangers of shareholder empowerment is overlooked. The rise of new powerful types of investors
and the innovation of financial instruments challenge the traditional perception in company law and
corporate governance that shareholders hold economic ownership of the shares and have an interest
in increasing firm value.65 The financial crisis revealed different practices where shareholders
abused their ownership rights to promote interests that were clearly not on the interest of the
company and sometimes even harmful to the company. In particular Sovereign Wealth Funds were
accused of having political-strategic interests in their investments, and hedge funds were accused of
short-termism, asset-stripping and of decoupling voting power and economic ownership to generate
trading gains.66 The idea that company law ‘needs to focus, not on protecting shareholders, but
rather on protecting the corporation from its shareholders, and shareholders from each other’ has
been particularly strong in the US.67 However, it is also important to consider in an European
context how to promote shareholder engagement in general and at the same time curb negative
activism by some shareholders.68
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III.

Shareholders as (Responsible) Owners?

While corporate governance theories allow shareholders to remain passive, the 2008-2009 financial
crisis revealed what was seen as a lack of critical oversight by shareholders, and institutional
investors in particular were severely criticised for their passivity. The criticism was particularly
harsh in the UK. The Walker Report stated that institutional investors ‘appear to have been slow to
act where issues of concern were identified … and of limited effectiveness in seeking to address
them either individually or collaboratively.’69 The Parliamentary Treasury Committee found that
‘institutional investors have failed in one of their core tasks, namely the effective scrutiny and
monitoring the decisions of boards and executive management in the banking sector, and hold them
accountable for their performance.’70 More generally, a 2010 report from the OECD concluded that
institutional investors have ‘tended to be reactive rather than proactive and seldom challenge boards
in sufficient number to make a difference.’71
However, the debate on shareholder engagement that arose during and after the financial crisis also
revealed a new rhetoric. For instance the former UK City Minister, Lord Myners, accused
institutional investors of being ‘absentee landlords’72 and the Walker Review stated that ‘the board
and director shortcomings … would have been tackled more effectively had there been more
vigorous scrutiny and engagement by major investors acting as owners.’73 This rhetoric was also
used at European level. In the working staff document supporting the 2010 Green Paper, the EU
Commission stated that ‘[s]hareholders do not seem to have fulfilled their role of “responsible
owners”’,74 and the former Commissioner Michel Barnier stated in a speech in 2010 that ‘[w]e have
spoken for years about shareholder rights. It is time to also talk about shareholders’ obligations.’75
Thus, a general feature of the post-crisis criticism of shareholders seems to be that shareholders are
referred to as ‘owners’ or as having a certain responsibility to engage with investee companies by
analogy with ownership. While shareholders have traditionally been seen as owners of the shares of
the companies in which they invest,76 the idea that shareholders legally are the owners of such
companies is less clear.77 This in particular so in the case of public companies, such as the UK
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public limited company (PLC), the German Aktiengesellschaft (AG), the French Société Anonyme
(SA) or the Danish aktieselskab (A/S). However, before discussing share ownership and company
ownership, this section has a brief introduction to the general concept of ownership. This will be a
discussion of the general concept of ownership rather than a comparative discussion of the civil law
and common law systems. The concept will then be applied to the ownership of shares in limited
liability companies in order first to discuss whether referring to shareholders as ‘owners’ is
legitimate in the context of the European debate on shareholder engagement and second whether
share ownership entails certain responsibilities for shareholders to engage.
A.

The Concept of Ownership

Provisionally, ownership can be defined as ‘the greatest possible interest in a thing which a mature
system of law recognizes.’78 The purpose of establishing a legal definition of ‘ownership’ is to help
form the reasonable expectations of a person in their dealings with others.79 It is therefore necessary
to define what ownership consists of in order for it to be protected by norms, regulations and
legislation. Moreover, in many situations the rights that follow from ownership are matched by
corresponding duties of others to respect these rights.80 Thus, ownership concerns both the relations
of an owner to the thing owned and relations to others concerning that thing.81
It has been said that property is ‘that which is owned’,82 so that property rights are equal to the
rights of ownership.83 Therefore, the discussion of ownership is closely linked to what is owned.
While it is generally recognised that ownership applies to material objects or ‘things’,84 the concept
of ownership extends beyond ownership of physical things or material objects and includes
intangible or non-material (incorporeal) objects such as copyright, goodwill or financial claims.85
However, it is argued that the proprietary rights of an owner are independent of what is owned.86
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Honoré has characterised ownership as having certain intrinsic elements, including the right to
possess, to use, to manage, the right to the capital and the right to the income from what is owned.87
However, the characteristics of ownership not only include rights, but may also include prohibitions
and limitations, such as the prohibition of harmful use.88 However, in general ownership in itself
does not include any duties. It is possible to talk about an ‘absolute’ or ‘full’ owner89, when one
person holds the interest in all the intrinsic elements of ownership.90 However, an owner can also
dispose of individual rights and transfer rights to a third party by agreement (e.g. pledge property as
security, establish an easement or a usufruct) thereby establishing a limited or partial proprietary
right.91
Some have interpreted the complex nature of ownership and the rights that follow from it as a
‘bundle of rights.’92 The argument for using this term rather than specifying the individual elements
that constitute ownership is that it is too costly to measure each of the elements that constitute
ownership.93 While it may illustrate the complexity of ownership and the interconnectedness of the
elements that constitute ownership, this view has been criticised by those who argue that a bundle
of rights can be unbundled until no positive rights remain, leaving only the negative right to exclude
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others.94 Consequently, it is relevant to focus on the elements that constitute ownership. Assuming
that it is not necessary for all elements to be present to establish ownership, there has been a
discussion about which elements are essential to ownership.
Some have argued that the positive right to capital (the power to alienate, consume, waste, modify
or destroy what is owned) is the most fundamental of the elements and thus the only element that
can stand alone.95 The other elements are seen as protections, extensions, restrictions or elaborations
of this core right.96 Others have argued that it is the right to possess (the right to have such exclusive
control of a thing as the nature of the thing admits) is also an element that can stand alone.97 This
includes the right of exclusive dominion and thus the right to exclude others from making decisions
about what is owned.98 Others have focused solely on this negative right to exclude others from
making decisions about what is owned as essential to establish ownership.99 Rather than
establishing a positive list of the elements that constitute ownership, it has been argued that, since
the owner can dispose of the different elements that constitute ownership, in order to establish
ownership it is necessary to focus on the residual character of ownership. ‘Residual character’
means the residue of legal rights remaining in the hands of the owner after specific rights over the
asset have been granted to others.100 An example of this is a usufruct, where the owner transfers all
of their rights to a third person and becomes a bare owner.
This section has presented a discussion of the general concept of ownership in order to frame the
following discussion of share ownership. However, it is important to note that a common feature of
these theories of ownership is that ownership confers various rights on the owner, but there does not
seem to be a corresponding obligation to exercise these proprietary rights in any particular way.101
B.
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Corporations are legal persons, as opposed to natural persons.102 This means that a company has
certain rights, privileges, responsibilities and liabilities under law, similar to those of a natural
person. A share of a joint stock company represents a share of the capital of the company. Thus,
when shareholders provide capital to a company they receive shares equivalent to the capital they
have provided.
As, it is generally acknowledged that shares are a form of property in their own right,103 it is
relevant to discuss the proprietary rights that follow from owning a share, including the right of the
shareholders to have the shares at their disposal (rights in rem). In other words a shareholder has the
right to sell, lend, mortgage, transfer or exchange a share, and the right to exclude others from doing
so. As discussed above, these are all traditional rights associated with the ownership of property.104
Moreover, the discussion above also showed these proprietary rights are not supplemented by any
duties. Thus, shares should be seen as a kind of property in their own right and shareholders should
be recognised as the owners of shares.105 This perception has a practical aspect, as it is necessary to
ensure that the rights associated with share ownership are ‘transferable, assignable and enforceable
against third parties,’106 thereby ensuring that the company can finance its activities by issuing
shares.
Since a share represents a share of the capital of the company, it could be argued that shareholders
are providers of capital along with creditors and that the relation between the shareholders and the
company is that of creditor and debtor.107 Such equivalence between shareholders and creditors
would imply that shareholders’ rights are contractual rights against the company (rights in
personam).108 However, this comparison is generally rejected as, while shareholders and creditors
may be comparable in economic terms, the differences are substantial from a legal point of view.109
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Both shareholders and creditors finance the companies’ activities, and they clearly have an interest
against the company.110 Still, share ownership entitles shareholders to more than purely contractual
rights, even though, like contractual rights, their rights may be defined by the terms of the articles of
association and company statute, among others things.111
Regarding shares as a kind of property in their own right says nothing about the shareholders’
relations with the company though. Owning a share of the capital does not mean that the
shareholders collectively own the capital of the company.112 When the capital is paid in to a
company it becomes part of the company’s assets and shareholders cannot withdraw the capital
except under special circumstances.113 It is also widely agreed that share ownership does not give
shareholders ownership of any of the other assets of the company.114 The company owns the
company’s assets.115 This position is also reflected widely in company laws, where shareholders’
financial rights are limited to receiving the company’s net earnings. Moreover, as a rule company
laws allocate control rights to the shareholders.116 Therefore, shareholders, who own one or more
shares of a company, have the right to exercise the rights attached to shares. Thus, apart from the
interest which shareholders have in their shares, shareholders also have a legally protected interest
in the company.117 However, given the separate legal personality of the company, the shareholders
do not have an interest in the company’s assets.118 This means that the company itself is an object of
rights and duties (a res) and not merely a subject of rights and duties (a personam).119 Shareholders’
interests in a company are mainly expressed in three rights, namely: the right to receive a dividend,
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the right to the return of surplus capital on winding up the company, and the right to vote at the
general meeting.120 Shareholders can exercise these rights as they see fit. They may give away, sell
or lend their economic rights and management rights to a third party, and these rights can be
enforced against third parties as well as against the company.121 Thus it may be argued that these
rights are proprietary in nature122 as they not only allocate control over certain corporate assets and
corporate decisions, they may also be seen as intrinsic elements of ownership, as discussed above.
However, even though they are protected by law to a degree that warrants the label ‘proprietary’,123
they cannot be classified as proprietary in the usual sense.124
In order to understand the proprietary nature of shareholding, it is relevant to look at why company
law gives shareholders rights which have a certain resemblance to traditional proprietary rights in
the company that issues the shares. The historical development of company law gives a convincing
argument for this. Modern company law was developed from partnership law.125 This historical tie
to partnership law is particularly clear in English law, but also in other European countries.126 The
link to partnership law is important for understanding the role of the shareholder as, in the early
days of company law, the company was conceived as an aggregate of its individual members (the
shareholders).127 Despite the historical ties to partnership law, it is clear that company law has
departed from partnership law, in particular with the establishment of the principle of the legal
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personality of the company. The company was said to be ‘de-personified’.128 These ties
nevertheless explain why the shareholders in a company limited by shares in some jurisdictions are
regarded as ‘members’ of the company.129 However, today the term ‘membership’ should be seen as
a historical remnant whose practical effect is limited.130
There is another convincing argument in the important role which shares play in ensuring that the
company can finance its activities. The discussion above rejected the idea that shareholders are
comparable with creditors, as shareholders’ legal rights differ greatly from those of creditors. A
credible argument for this difference is that shareholders’ rights are necessary for protecting the
interests of shareholders in the company, as their interests are less clearly defined than the interests
of creditors. In particular, shareholders have no entitlement to a fixed dividend and their
entitlements can generally be altered by a majority vote.131 Ultimately, it is necessary to protect the
interests of the shareholders in order to secure the financing of companies through the issuance of
shares.
For these reasons company law has primarily protected shareholders’ rights. However, there is a
growing awareness in academia and politics that shareholder rights should be supplemented with
shareholder duties, which increasingly is reflected in company law and capital market law.132 These
duties have not historically been associated with shareholder ownership, but have been introduced
to protect the interests of in particular the investee company, company stakeholders or the
market.133
C.

Concluding Remarks

Based on a traditional legal understanding of ownership, shareholders should be seen as owners of
shares, but not as owners of the company or owners of the company’s assets.134 Classifying shares
as a kind of property means that ownership of shares generally carries the rights traditionally
associated with ownership. Share ownership does not, in itself, entail any duties for shareholders,
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nor do the proprietary rights derived from share ownership generally entail any duties. Thus, from
an ownership perspective, there seems to be no justification for criticising shareholders for being
absent or passive owners. Rather, such criticism seems to be based on a mistaken conception of
what it is that shareholders own, and share ownership cannot justify that shareholders should
increase their engagement with their investee companies.
IV.

Shareholder Accountability

The communications from the Commission not only emphasise the need for increased shareholder
engagement, they have increasingly emphasised that the overall corporate governance framework
must ensure the long-term sustainability of EU companies.135 The Commission argues that
European companies should demonstrate the utmost responsibility not only towards their employees
and shareholders but also towards society more generally.136 While it may be argued that this is the
responsibility of the companies and the board of directors as the primary decision-making body,
rather than of the shareholders, the Commission’s rhetoric implies that shareholders have
responsibilities beyond their private interests,137 which may explain the increased emphasis on
shareholder engagement. More precisely, that the duties imposed on companies are carried over to
their shareholders, as the shareholders are in a unique position to monitor the board of directors and
to ensure that the company fulfils its duties.
However, the increased emphasis on sustainability and the responsibility of companies to society
challenges the traditional perception of corporate governance. Agency theory and property rights
theory both confer powers on shareholders to enable them to defend their personal interests, why it
is necessary to look to other theories to explore whether the interests of constituents other than the
shareholders may curb the managerial power of a company, including the power of the shareholders
when exercising their shareholders’ rights.138 Alternatively, whether the interests of other
constituents may mandate that shareholders engage with investee companies to ensure the long-term
and sustainable development of the company for the good of all company stakeholders.
A.
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Borrowing from political theory, some opponents of the traditional corporate governance approach
have argued that there has been a gradual convergence of the public and private spheres,139 due to
the growing importance of the corporate economy. 140 It has been argued that society should be seen
as a constellation of governments, and that the company is an entity that operates as an organ of the
state.141 After consulting with the major groups in society, governments formulate objectively
cognisable public interests which the various societal groups are expected to pursue.142 In this view,
a company should not be seen as an object of ownership but rather as an institution that must be
governed. For this reason it is necessary to set limits to managerial powers to protect the interests of
all the company’s constituents.143 Hence, the private interests of shareholders and the managements’
rights and duties are constrained by public interests, and companies must accept social
responsibility.144 Moreover, since the divergence between shareholders and managers has grown,
due to the separation of ownership and control, the shareholders in most large modern companies
can no longer be assumed to control the management. Managers are therefore not obliged to pursue
the interests of the shareholders but are free to become ‘public servants’ and serve wider societal
interests.145
There are slightly differing understandings of the legitimacy of private power in different political
theories.146 In the theory of social enterprises, which concerns the justification of the concentration
of power in private hands,147 large companies are seen as social enterprises whose existence and
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decisions can only be justified insofar as they serve public or social purposes.148 According to this,
the social decision-making power of companies is only legitimate if it is in the public interest.149
Therefore, a company’s decision-makers, primarily its managers and directors, must exercise their
powers in the public interest. If the public interest is the basis of the legitimacy of the exercise of
power in large companies, society is entitled to ensure that corporate power is exercised in a way
that is consistent with the public interest. Consequently, the state is entitled to prescribe the terms
on which corporate power is possessed and exercised.150
In a similar vein, from time to time there have been discussions about whether concession theory
can support the idea that a company’s powers are constrained by the public interest.151 Historically,
companies were incorporated by a charter or a concession granted to the incorporators by the state.
Such charters or concessions often required companies to perform public functions in addition to
serving their private interests.152 The state’s role in granting charters or concessions gave it a right
to intervene in the functioning of a company. Such a right to intervene not only included
intervention to protect the interests of the parties directly involved in the company, but also to
intervene to ensure compliance with wider social interests.153 However, it seems that concession
theory is no longer generally accepted either in theory or in practice.154 Today, companies obtain
their status from general company law, and incorporation is no longer seen as a privilege.
The political science theories focus on the role of the company in society, not the individual
shareholder. However, if companies are seen as entities that operate as organs of the state or as
social entities, the exercise of power by shareholders and their private interests may be constrained
by the public interest. Therefore, a shift from the traditional perception, where shareholders have a
privileged position as residual claimants, principals or owners, may have consequences for the role
of shareholders in corporate governance. This is discussed further in section IV.C.
B.
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In a different line of theory, stakeholder theory emphasises that companies should take account of
the interests of all stakeholders and not only shareholders’ interests.155 However, rather than relying
on political and social arguments, stakeholder theory is based on arguments of efficiency and
incomplete contracting,156 and is thus linked to the traditional corporate governance theories.
The theories originally developed by management theorists applied a very broad definition of
company stakeholders as: ‘those groups without whose support the organization would cease to
exist’ or ‘all the parties who will be affected by or affect an important decision’.157 Other definitions
identify stakeholders ‘through the actual or potential harm and benefits that they experience or
anticipate experiencing as a result of the firm’s actions or inactions’.158 Stakeholder analysis is now
applied to a number of areas besides management.
A dominant line of stakeholder theory emphasises the interests of parties, other than the
shareholders, who have invested specific assets (human or non-human) in the company, such as
employees, suppliers and customers.159 These investments are characterised as being ‘incomplete
contracts’. In order to ensure that stakeholders have incentives to make firm-specific investments,
for example that employees get special training of value to the company, the legal and corporate
governance framework should provide appropriate safeguards for these stakeholders.160 Such firmspecific investments and incomplete contracts mean that stakeholders should also be regarded as
residual claimants.161
According to these theories, shareholders are not the only stakeholders in a company bearing
residual risk due to firm-specific investments and incomplete contracts.162 Other stakeholders have
legitimate claims on the residual earnings of the company,163 and the company’s objective should
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not be to maximise profits for the shareholders but to maximise the value of the company.164 In
other words, a company’s objective should be total wealth maximisation, understood as
‘maximizing the sum of the rents flowing to each stakeholder group.’165 Thus, a company should be
managed for the benefit of all its stakeholders,166 and the company directors are seen as a
governance mechanism designed to encourage and protect the specific investments.167
The implication of this for corporate governance is that shareholders should play a less prominent
role. Shareholders should have no direct authority over the board, and the company’s directors
should have wide discretion to balance different interests.168
C.

Concluding Remarks

The theories that argue that the objective of a company is not only to generate wealth for the
shareholders, but that the interests of stakeholders and even public interests should be served, are
based on political and economic theories.169 Even though the political theories are based on
different arguments they agree on that the governance of privately owned companies are
constrained by public interests. While these theories focus on the companies as such vis-à-vis
society they may explain why shareholders should include societal interests if shareholders exercise
their shareholder rights due to the unique position they have to monitor and control boards of
directors. Still, they do not explain why the board of directors cannot be trusted to safeguard
societal interests if shareholders are passive. It is even more difficult to account for the increased
focus on shareholder engagement on the basis of stakeholder theory. Even though these theories
also emphasis that other interests than shareholders’ interests should be taken into consideration,
these theories hold that shareholders cannot be trusted to safeguard other stakeholders’ interests.
Consequently, contrary to the recent trends in company law, they argue that shareholders should
play a more restricted role in corporate governance.
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V.

A Paradigm Shift?

This paper has explored the post-crisis debate on shareholder engagement and, in particular,
whether it is legitimate to claim that shareholders should play a role in the governance of the
companies they invest in on other than traditional grounds where shareholders can choose to be
passive or to safeguard their private interests when exercising their rights. Criticisms of
shareholders as passive or absent owners have led to a call for greater shareholder engagement. In a
number of EU Member States this has led to the adoption of codes on active ownership, for
example the UK stewardship code and the Danish stewardship code.170 In 2017, at a European level,
the Commission adopted an amendment to the Shareholder Rights Directive.171 Among other things
this is intended to increase shareholder engagement.172 In principle, such legal initiatives are in line
with traditional corporate governance theory, where shareholders are relied on to monitor and
control the boards of investee companies. The discussion in section II above shows how this
prominent role for shareholders can be explained by theories under which shareholders are seen as
owners or principals. These theories may explain why shareholders ought to monitor investee
companies, and consequently it is logical that we see legislative initiatives which strengthen
shareholders’ rights and shareholders’ incentives to monitor investee companies. However, the
theories discussed do not justify that shareholders should have any duties to play an active role in
monitoring and controlling the board of directors.
Therefore, the amendments to the Shareholder Rights Directive may indicate a paradigm shift.173 In
addition to encouraging shareholder engagement, the amended directive also mandates that
institutional investors disclose their engagement policies, and the implementation and results of
such policies.174 Moreover, it also emphasises that shareholders should play a more active role in
ensuring that companies are accountable not only to shareholders but also to civil society.175 This
strong encouragement of shareholders to play an active role in the corporate governance of investee
companies is arguably rather controversial as it is not based on traditional corporate governance
theory. Rather, it should be seen as a consequence of a political agenda, where shareholder
engagement is strengthened to enforce shareholder value maximization for the interest of not only
170
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shareholders but the economy as a whole.176 This paradigm shift may be seen as a necessary shift to
overcome the shortcomings of the current corporate governance framework and the criticism of
shareholder passivity.
Partly, the post-crisis criticism of shareholders has relied on a rhetoric of ‘ownership’, where
shareholders are referred to as ‘owners’ or as having a responsibility to engage with investee
companies by an analogy with ownership. In section III however, it was argued that this is not
supported by the legal understanding of share ownership and thus it is not legitimate to base a call
for greater shareholder engagement on an ownership analogy. One could get the impression that the
Commission and others have been trying to make their political arguments for shareholder
engagement more convincing by referring to ‘owners’ duties’ or to justify political intervention in
the private relations between shareholders and their investee companies. Moreover, the rhetoric may
be problematic in relation to shareholder engagement in general for several reasons. First, the
rhetoric of ownership is fallacious as it does not give shareholders any guidance on the expectations
of legislators as to their engagement. Second, it may even give shareholders mistaken ideas about
their engagement. By referring to shareholders as ‘owners’, shareholders may feel entitled to have
more of a say in the company. It gives the impression that shareholders may intervene more directly
in the management of the company, and this will conflict with the traditional division of power in
companies.177 It may even allow shareholders to further their private (short-term) agendas.178 Third,
vague references to ‘ownership’ and to the aim of shareholders’ engagement may give shareholders
the impression that they are expected to take account of a wider (unspecified) range of interests
when they do engage.
Not only is the rhetoric of ownership unsubstantiated, it does not account for the changing
perception of the role of the shareholder either, where shareholders can no longer confine their
engagement to their private interests. The amended Shareholder Rights Directive make it quite clear
to institutional shareholders that they are expected to engage,179 but the aim and scope of
shareholder engagement is less clear. The new Article 3g states that institutional investors’
176
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engagement policies ’shall describe how they monitor investee companies on relevant matters,
including strategy, financial and non-financial performance and risk, capital structure, social and
environmental impact and corporate governance’. Looked at in isolation, this might not seem to
deviate from the shareholders’ private interests since the issues of non-financial performance as
well as social and environmental impact referred to also may affect financial performance in the
longer term.180 However, Article 3g also states that the policy shall include information on how
institutional investors ‘communicate with relevant stakeholders of the investee companies’. This
shift may be explained though by the theories rooted in political science discussed in section IV.
There may be extensive implications for shareholders’ engagement with companies if they are
expected to take account of a wider range of interests as well as their private interests. This implies
that when shareholders engage, they must be fully aware of the obligations of their investee
companies towards stakeholders and society. It is therefore important that the Commission and
other regulators should make clear what they expect of companies, the obligations of the companies
– if any – and the grounds on which these expectations and obligations are based. Thus, if the
Commission wants shareholders to adopt a more holistic approach to corporate engagement it must
define the interests concerned, including the ‘public interest’,181 which is nowhere clearly agreed or
defined in theory. This leaves open questions such as how the board of directors should manage the
company for the greatest benefit of all constituents, and what the common denominator is to be, if it
is not the value maximisation of the company.
Taking shareholders’ obligations to society as a whole even further, it could also be argued that
shareholders not only have an obligation to take account of interests other than their private
interests when they engage, but they have a general obligation to engage in order to safeguard these
other interests. Thus, the arguments for justification of the concentration of power in private hands
from the social enterprise theory may spill over on shareholders. It has been argued that the role of
significant shareholders like institutional investors should earn an at least implicit social
legitimacy.182 Such legitimacy can be acquired if the obligations of the boards of directors to
shareholders were matched by an obligation for significant shareholders to have regard for the longterm as well as the short-term financial performance of investee companies. Hence, if shareholders
enjoy significant rights of ownership and enjoy the advantages of limited liability, these privileges
should be matched by a duty of stewardship.183 Such arguments seem to have far-reaching
implications, as all shareholders with significant ownership rights will be subject to an obligation to
monitor investee companies, not only to safeguard their private interests but also society’s interests.
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Such obligations do not correspond to any rights or benefits other than those that follow from their
ownership of shares, and it is difficult to see what incentive shareholders will have to own
significant holdings of corporate stock under such a regime. Thus, an obligation for shareholders to
become society’s ‘watchdogs’ may have far-reaching implications not only for shareholders, but
also for listed companies and markets.
While the revised Shareholder Rights Directive has not gone so far as to oblige shareholder
engagement, the normative implications for in particular institution investors are clear, as
shareholders are given a strengthened role in the corporate governance of investee companies. The
strong encouragement to take part in the monitoring and control of boards of directors is in line with
the present European corporate governance model, but the theoretical underpinning of this model
does not support that shareholders have any obligations to engage with investee companies.
However, shareholder accountability has increasingly become part of the discussions, as national
and supranational regulators are under pressure to react to the financial markets’ collapse during the
financial crisis and the malpractices of market participants including the shareholders. This
changing focus may indicate a paradigm shift after which shareholder engagement no longer is only
about shareholders’ private interests. Thus, the traditional corporate governance theories are
supplemented with political theories on corporate governance. The revised Shareholder Rights
Directive points to such a shift. However, the apparent political consensus that such shift is
necessary to improve European corporate governance may have far-reaching implications for the
role of the shareholder. Consequently, the theoretical paradigm underpinning the changing role for
shareholders needs to be considered carefully in order to ensure that future legislative initiatives are
based on the right premises.

