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1 Introduction and purpose of the project 

The project will examine legal challenges of the implementation approach of Danish legislators and 

labour market parties to individual rights provisions originating outside of Denmark. The study will 

focus on the values of norms at the international level (1), the values and interests influencing and 

involved in the implementation process (2), the resulting protection of the individual and potential 

workers’ interests (3), and it will give recommendations on future implementation methods (2). 

 

 

 

 

In 2013 the Court of Justice of the European Union (the CJEU) ruled, in the joint cases of C-

335/11 and C-337/11, that the dismissals of Danish employees Ring and Skouboe Werge could con-

stitute a breach of protections against disability discrimination in conflict with the EU Employment 

Directive and the UN Disability Convention ratified by Denmark and the EU. This case is a charac-

teristic example of the Danish approach of minimal or non-implementation of international regula-

tion that establishes individual rights at the work place. Based on respect for the collective bargain-

ing model, the approach to implementation aims for minimum interference with the model. To this 

end, the international norm is implemented either by collective agreement or by minimum legisla-

tion after tripartite consultation. In the ruling the CJEU questions the minimum approach, as it 

seems to bypass adequate deliberation of the individual rights in respect of the collective interests in 

non-involvement of the government in labour market issues.  

The just-mentioned Danish approach is at the centre of the project. The Danish bargaining 

model is an essential and successful element of our welfare model, and protecting the model is a 

sound concern. The described minimum approach however gives low priority to international com-

pliance and to diligent investigation of the content of the international norm. Individual protection 

norms, such as gender or disability equality, e.g. expressed in UN Conventions, should be given 

substantial attention during implementation as stated by the CJEU, also when the issue covered by 

the international norm plays out at the work place.  

2 Research question 

The overarching research question is the following: Which values determine the implementation of 
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international individual rights norms into the Danish labour law and market, in respect to deciding 

to implement by collective agreement, by statutory rule or by stating that the existing law already is 

in compliance with the international norms?   

The main hypothesis being that: a) the choice of implementation model is determined by a 

concern that interference with the bargaining model will harm the Danish labour market and Danish 

society, and b) a set of criteria can be established, which will aid the legislators in choosing whether 

a norm is a legislation issue or a bargaining issue, and that such criteria can be designed to respect 

both the bargaining model and the values underlying the international individual rights norm.  

The project aims to promote underlying interests and values of the individual’s rights and pro-

tections in a Danish labour market context, and to increase their influence in the actual decision 

making and implementing process. In order to ensure proper transfer of values when codifying 

norms into positive rules and agreements, a high degree of alignment between the values of the 

norm, the values of the method and the interests of the rule-maker is recommended by Tuori (Tuori 

2002), who provides an argument for investigating the current processes for implementing individ-

ual norms aimed at the labour market. As international norms are introduced via the EU or via in-

ternational organisations, the project will use the following line of enquiry:  

1: Norms regulated by international conventions to which the EU is not a party 

The implementation process, from the point of ratification to the norm has entered Danish law, is 

examined with a view to identify the interests and factors influencing the process, when and how 

and by whom the contents and implications of the norm are investigated, and when the choice of 

implementation method is made. Further, the resulting legal protection for the worker is examined. 

2: Norms regulated by the EU, including international conventions to which the EU is a party 

The EU has different types of regulations being implemented by the member states. In this, the en-

quiry will examine the same questions as enquiry 1, regarding the Danish implementation process. 

3: National deliberation 

The findings of enquiries 1 and 2 are discussed from a rule of law perspective, e.g. are there conse-

quences of moving individual values out of the sphere of legislation? Are certain types of issues not 

implemented? Can conflict between the bargaining model and international compliance be avoided? 

Also, a set of criteria aiding the legislators’ choice of implementation method is laid out. 

3 Methodology 

Enquiries 1 and 2 are empirically based. The investigation of the process will focus on texts of the 

international and EU norms and the Danish implementing legislation, preliminary reports of legisla-

tive committees, and social chapters in collective agreements. The investigation will be done by ap-

plying legal dogmatic method to applicable law, which is the prevailing method for analysing the 
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current state of law. The concept of applicable law is defined in accordance with Scandinavian Re-

alism, i.e. rules and principles expected to be applied by the competent courts. The empirical mate-

rials include case law on statutory rules by ordinary courts and the Board of Equal Treatment (Li-

gebehandlingsnævnet), and case law on collective agreements by the Danish Labour Court. Enquiry 

1 further analyses conventions of the UN, the ILO, and the EC, and case law of their judicial bod-

ies, such as the European Court of Human Rights (ECtHR). Reports of UN sub-committees and 

ILO decisions will be included, as these convey developments in norms. Enquiry 2 will be based on 

the Lisbon Treaty, EU directives, international conventions ratified by the EU, e.g. the UN Disabil-

ity Convention, and CJEU case law. 

Enquiry 3 is a discussion of the findings in enquiry 1 and 2 from the perspective of basic 

principles of individual legal rights, such as access to remedies, legal certainty, clarity of law, and 

equality before the law. For the de lege ferenda contribution, Kaarlo Tuori’s theory (Tuori 2002) 

will be used as the framework, which involves determining supporting values, underlying purposes 

and interests of topics, methods, and actors involved in decision-making, and assessing the compat-

ibility of each of these factors. Investigating the underlying purpose of norms is a well-known con-

cept in Danish legal tradition used e.g. in the method of teleological interpretation. Deeper content, 

values and purposes of international regulation are authoritatively expressed in the provisions, pre-

ambles, and reports of competent supervisory bodies. Underlying values of national implementation 

methods are authoritatively expressed in preparatory works and parliament reports. On collective 

bargaining, authoritative expressions are made by the Danish Labour Court, and are referred to in 

Danish labour law literature, particularly with legal historic content.   

4 Theories 

The project will involve several legal theories. The Danish legal positivist approach (Ross 1953) in 

the Danish/Norwegian more pragmatic version (Dalberg-Larsen 2001), will be used as the starting 

point for discussions of the national and international legal sources, which is a significant issue in 

this project. This will be supplemented by critical legal positivism (Tuori 2002), focusing on the 

interaction between positive rules and underlying interests and values. Tuori’s theory has been ap-

plied in legal research in other investigations of legal design (Sommer 2013). Discussions on the 

EU subsidiarity principle (e.g. Barnard 2012, Engsig m.fl. 2014) will be included in the discussion 

of limits for national minimum implementation, i.e. national reluctance. Finally, the project will use 

the prevailing Danish theory on international law’s influence on Danish labour law, the negative 

impact phenomenon (Kristiansen 2014, Hasselbalch 2015), and juxtapose this against a positive im-

pact view, that external influences can act as a vehicle for informing and developing national law. 
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5 State of the Art 

The Ring and Skouboe Werge cases are not isolated incidences: In 1995 the Ombudsman rendered 

Denmark in breach of international obligations for not passing statutory rules protecting against 

race discrimination in private workplaces. In 1999 and 2001 the European Commission stated that 

the Danish incorporation of EU’s norms by collective agreements alone was insufficient implemen-

tation. On 11 January 2006 the ECtHR found that Denmark, by permitting closed shop agreements, 

failed to secure the individual worker’s freedom of association. In 2014 the Danish Institute of Hu-

man Rights called for increased ownership of equal rights at work of the labour market parties. 

So far, Danish labour law researchers have concentrated their analysis of the international in-

fluences to the influences on the bargaining model and the right to strike as such. It has been done 

from a traditional dogmatic approach. Kristiansen (2013) analyses the EU freedom of movement 

and the Danish labour market’s reactions. Later (2014) the limits of EU conform interpretation by 

the Danish judiciary is analysed by him. To this, this project will add analysis at the protection of 

individuals with a focus on the implementation of instruments designed outside of the EU. Hassel-

balch (2009) raises legal concerns about the level of individual protections resulting from the Dan-

ish implementation of EU directives. This project will go further in that direction. Legal certainty 

and access to remedies for individuals will be discussed in depth in enquiry 3 of the project, which 

will also include norms originating outside of the EU. Later Hasselbalch (2015) suggests that a full 

reform of Danish individual employment legislation is necessary. My project will move beyond 

this, by supplementing the research with analysis of the supporting values and the deeper contents 

of the international norm, and by promoting a new mechanism for the implementation process.   

Specific issues relating to external influences on Danish labour law have also been examined. 

Lind and Andersen-Mølgård (2012) give traditional legal dogmatic evidence on selected problems 

of the Danish solutions on foreign workers. The postdoc project is not limited to foreign workers, it 

supplements with analysis of the values behind the international norms, and proposes a step for-

ward. Lane and Munkholm (2015) show that the poor level of disability protection in Danish em-

ployment can be attributed to the above-mentioned Danish implementation approach. The proposed 

project is not confined to the area of disability, and it recommends new criteria for implementation.  

International scholars that cover the content of EU labour law, e.g. Nielsen (2013), Barnard 

(2012) and Blanpain (2014), and international labour law, e.g. Servais (2014), are short of the par-

ticular concerns raised by national implementation methods, including collective bargaining. Two 

comparative EU labour law projects investigate EU influences on national labour law, in respect in 

particular to the autonomy of national labour solutions, e.g. the right to strike: The Formula Project 

of University of Oslo (2008-14), and EU Law in the Member States, Viking, Laval and beyond 

(Freedland and Prassl 2014). Concerns raised especially by Nordic scholars in these projects echo 



 - 5 - 

the concerns forwarded by Hasselbalch (2009 and 2015) and Kristiansen (2013 and 2014) as men-

tioned above. The proposed project extends the results of the mentioned comparative projects by 

analysing the legal concerns raised from an individual perspective in a Danish national setting.  

In my PhD project I use legal dogmatic method to analyse Danish case law and include delib-

erations of the values and interests underlying the duty of loyalty. The proposed project moves be-

yond this by examining international and EU labour law issues and Danish implementation of these. 

5 Choice of research fora 

The Department of Law, BSS, Aarhus University, is proposed as host institution because of its solid 

research tradition in EU Law and Labour law, and its new INTRAlaw Research Centre on Interna-

tional Law. As the labour model of Denmark has distinct parallels to those of our fellow Nordic 

countries, I have arranged to make 3 short research visits to Nordic universities with a leading pro-

file within international labour law to explore challenges and experiences of their solutions. Further, 

I have arranged 1 short research visit to the UK, with 2 universities at the forefront of methods for 

research within EU labour law, international labour law and collective bargaining solutions. 

6 Research plan and publication of results 

The research carried out at Aarhus University and leading universities abroad will be tested and re-

fined by presentations at international labour law conferences: Results of enquiries 1 and 2 will be 

presented at (1) the 9
th

 Seminar of Young Researchers in EU Labour Law and Social Law (April 

2016), (2) the Annual Conference of the Society of Legal Scholars of the UK (Sept. 2016), and (3)  

the Marco Biaggi Conference on International Labour Law (April 2017). The results of enquiry 3 

will be presented at (4) the Labour Law Researchers Network (June 2017), and (5) the International 

Society of Labour Law and Social Security Law (Sept. 2017).   

To disseminate the results within the Danish industry a one-day-workshop on individual 

rights in Danish labour law is planned in cooperation with central national stakeholders, the LO, the 

DA and the Ministry of Employment. Enquiries 1 and 2 are expected to be published as two articles 

in leading international category 2 periodicals on labour law, e.g. International Journal of Compar-

ative Labour Law and Industrial Relations. The deliberations in enquiry 3 are expected to lead to 

one or two publications in Danish category 2 periodicals, Ugeskrift for Retsvæsen or Juristen. 

Timetable 

Month 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 

Enquiry 1                         

Enquiry 2                         

Enquiry 3                         

Research visit     UK  NO    SW       FI       

Conference     1     2       3  4   5   

Workshop                         

Publication                         
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