Coversheet
This is the accepted manuscript (post-print version) of the article.
Contentwise, the post-print version is identical to the final published version, but
there may be differences in typography and layout.
How to cite this publication
Please cite the final published version:
Xiao, K., Barrett Christiansen, C., & Elsmore, M. J. (2017). The New Legal
Framework for Acquiring ‘Well-Known’ Status in China: Signalling a More
Coherent Phase of Enhanced Trade Mark Protection? IIC - International Review of
Intellectual Property and Competition Law, 48(3), 305-333. DOI:
10.1007/s40319-017-0570-5

Publication metadata
Title:

The New Legal Framework for Acquiring ‘Well-Known’
Status in China: Signalling a More Coherent Phase of
Enhanced Trade Mark Protection?

Author(s):

Xiao, K., Barrett Christiansen, C., & Elsmore, M. J.

Journal:

IIC - International Review of Intellectual Property and
Competition Law, 48(3), 305-333

DOI/Link:

https://doi.org/10.1007/s40319-017-0570-5

Document version:

Accepted manuscript (post-print)

General Rights
Copyright and moral rights for the publications made accessible in the public portal are retained by the authors and/or other copyright owners
and it is a condition of accessing publications that users recognize and abide by the legal requirements associated with these rights.
• Users may download and print one copy of any publication from the public portal for the purpose of private study or research.
• You may not further distribute the material or use it for any profit-making activity or commercial gain
• You may freely distribute the URL identifying the publication in the public portal
If you believe that this document breaches copyright please contact us providing details, and we will remove access to the work immediately and
investigate your claim.
This coversheet template is made available by AU Library
Version 1.0, October 2016

The New Legal Framework for Acquiring “Well-Known”
Status in China: Signalling a More Coherent Phase of
Enhanced Trade Mark Protection?
Abstract
In China there is a new legal framework governing the determination of
“well-known” trade mark status. In this article, we identify several
substantive and procedural innovations as regards the new rules, as well as
drawing attention to attendant Chinese peculiarities that are also worthy of
attention. Our legal analysis comprises a mix of positive and constructive
critiques of current Chinese trade mark law and practice, and reveals that to
understand the rules regarding well-known status demands close
examination of the institutional setup in China. The article’s aim is to detail
the new provisions and to address whether the new legal framework signals,
overall, a more coherent phase of Chinese trade mark law ahead for
determining and concluding well-known trade mark status in China.
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1. Introduction
This article examines new Chinese trade mark law. Specifically, we are
concerned with the rules governing “well-known” trade mark status. A new
set of administrative and judicial rules and processes have been brought in
under Chinese trade mark law to govern the determination and conclusion
of “well-known” trade mark status. By addressing the new legal framework
under the Trademark Act 2013 (“TMA 2013”) which came into effect 1
May 2014, in this article we offer fresh insight for the interested onlooker –
domestic and foreign – and a look at the possible path ahead.1 We are
concerned with both substantive and procedural requirements.
The article is structured as follows. Part 2 presents an overview of the
scope of protection in regards to well-known status within the Chinese
context. Part 3 tackles in detail the new Chinese trade mark legislation
related to determining and concluding well-known status, and draws out
legislative innovations compared to the previous position in law. This
comprises a close examination of the role of key administrative and judicial
actors in China, and is the main part of our analysis. Connected to this is
Part 4 where we consider current law and practice in China by extracting a
series of recent court decisions, including from China’s highest judiciary
and the newly formed specialised IP courts, which is one of the procedural
innovations we discuss. Part 5 concludes by reflecting on the new law and
considering future developments.2
As well as detailing and examining the law itself, our analysis seeks to
assess whether the latest legislation and administrative practices, and the
available guidance and output from the judiciary, signal overall a fresh and
more coherent phase of Chinese trade mark law in regard to the
determination and conclusion of well-known trade mark status. Although
this article is not a comparative law analysis, our account and preliminary
findings regarding new Chinese law and practice ought to provide a useful
reference point for comparing law and practice in the EU and Member
States, as well as the international sources governing well-known trade
marks.

2. The Scope of Well-Known Trade Mark Protection
It may seem strange to consider the scope and exercise of protection before
examining the conditions necessary to acquire protection of well-known
status. However, not only is this back-to-front approach reflected in the
ordering of the Chinese legislative provisions (as we will see), but more
2
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importantly it is based on our observation – from the new law and recent
practice – that nothing of significance has changed, at least not yet, as
regards scope of protection. That is to say, how the competent authorities
interpret a given trade mark’s scope of protection once it has acquired wellknown status.

2.1. Scope of Protection
Well-known status is a knowledge threshold. Therefore, theoretically, we
might expect the more knowledge the public acquires about a trade mark,
the broader the scope of protection is or ought to be for that mark – as
enforced by the relevant law. For instance, an “ordinary” trade mark
registered for women’s clothes can be protected against a similar junior
mark on women’s clothes, because otherwise consumers might be confused
by such use of the junior mark. A mark for women’s clothes which is
recognised amongst consumers, distributors and business circles of women
clothes might – over time – acquire a stronger reputation and hence be
determined as a “well-known” trade mark, i.e. possessing well-known status,
by the competent authorities.
The scope of this well-known mark’s protection might now extend to
prohibit uses of a similar junior mark on women’s handbags, because
consumers might associate the junior mark with the well-known mark –
even outside the sphere of clothing products. If the well-known mark
became even better known by the general public, i.e. if it became generally
well-known, it could possibly be protected against a similar junior mark
regardless for which goods or services the junior mark is used. The
underlying thinking for this approach is that such use of the junior mark
might damage the reputation or distinctiveness of the generally well-known
mark. This is what we mean when we refer to “enhanced protection”.
In this process, we have thus moved away from a focus on the mark as a
lawful market device to communicate origin to the mark as a legal property
as such – as there is more in such marks than the ability to communicate
origin. For ordinary trade marks (and also well-known marks) we might
expect that scope of protection is primarily based on its recognition among
consumers, especially on how (average) consumers might react when they
see the marks. This is what we refer to as “ordinary protection”, that is to
say protection of the trade mark’s ability to communicate origin in a nonconfusing manner.
While for marks that are “well-known”, the protection is based on its
knowledge among consumers, and there is no strict requirement as to a type
of consumer’s reaction, although “the relevant public” (as opposed to the
general public) may be the barometer of public knowledge. Public
3
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knowledge of a mark is established by evidence, and knowledge
determination depends on the decision of the competent authority of the
relevant country. Theoretically, we might expect the more known a given
mark is, the lower the evidential requirement should be for such a mark,
hence the easier it is to enjoin unauthorised third-party use.
Despite the lack of international convergence on the scope of protection
for well-known trade marks, a basic position is that the scope of protection
for well-known trade marks actually found is not entirely defined or limited
by a confusion of origin approach; i.e. scope of protection is not limited to
cases of actual or potential confusion on the part of the public. Certain wellknown trade marks are offered enhanced protection due to the goodwill
attached to them, acquired through some kind of public recognition, which
is determined territorially. From a technical point of view, it could be
argued that such legally enhanced protection for well-known trade marks
(howsoever defined, e.g. “marks with a reputation” or “famous”) is broadly
consistent across territorial jurisdictions in contrast to the protection
afforded to trade marks that do not have a public recognition characteristic,
i.e. ordinary trade marks which “only” fulfil the communication of origin
function. Comparatively, well-known trade marks are afforded a greater
scope of protection, i.e. to protect against potential damage to the reputation
or distinctiveness of such generally well-known marks.
Clearly, the actual scope of protection awarded to trade mark owners in
practice varies in different jurisdictions, as some jurisdictions offer a true
multi-class dilution type of protection, whereas others offer only a lower
threshold for confusion inter alia in the form of association. Yet, in other
jurisdictions the enhanced protection of well-known trade marks is a mix of
the aforementioned two kinds of enhanced protection, which seems to be the
case in China. To complicate matters, distinctiveness – either inherent or
acquired – also plays a significant role in determining the scope of
protection for well-known trade marks in most jurisdictions.
It is difficult to define the scope of protection for well-known trade marks
from the case law and practice, especially in China. In China, both the
administrative authorities and the courts have roles to play, and, as we will
also see, they usually seem to be very reluctant to grant protection of wellknown trade mark status if they can reach the same result by deciding a
matter exclusively on principles of confusion, and even if they would have
to stretch the confusion principles far beyond generally accepted principles
of similarity, both in relation to comparison of trade marks and comparison
of goods and services.
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2.2. Dilution
From our research and experience in practice, the existence and application
of the dilution concept (as generally understood in Western jurisprudence3)
remains blurred both in the written law and practice of Chinese
administrative authorities and courts.
Similarly, there is divergence of opinion among Chinese judges and
scholars as to whether a concept of dilution is actually applied in China and
what exactly this entails (to the extent it is applied). In fact, law and policy
questions about “dilution” (as broadly understood) have been under
discussion for some time within Chinese and non-Chinese scholarship
including in the lead up to the TMA 2013.4 Consistent with our general
observation above regarding scope of protection under new Chinese trade
mark law, there do not seem to be any changes in the TMA 2013 as such
suggesting a change in law in relation to dilution.
With that said, we have detected an increase in inconsistency as to how
“dilution” is understood and applied within China’s institutional structure.5
In general, administrative practice and case law combine well-known trade
mark protection with traditional confusion principles, denying trade mark
infringement if there are dissimilarities between the goods and services of
the respective marks in question. However, there are also examples of
decisions where a more dilution-based approach is applied for dissimilar
goods and services and an association-oriented comparison between the
trade marks in question.6
No matter how interesting it is in the setting of China and Chinese law
and policy, a valid account of dilution, i.e. past, present and future, requires
a separate and detailed analysis of its own and is beyond the scope of this
article.7 A range of complex issues would need to be addressed.8 For
instance, regarding not least what is meant and understood by “dilution” and
consideration of the desirability of “propertising” the advertising function
and value of a trade mark as a legal function independent of confusion or
deception based legal functionality.9 We mention this because we believe a
proper analytical account involves a series of fundamental jurisprudential
concerns for China at this stage, including stimulating academic questions
regarding for example, the role of both international legal norms and the
“consumer” in Chinese trade mark law and practice.10

2.3. Original Equipment Manufacturer (“OEM”)
Concerns have been raised about protecting well-known trade marks among
OEMs, especially those who attach others’ well-known marks (potentially
recognized by Chinese trade mark law) to the goods that are exported from
China to another country. Suggestions are that a manufacturer’s duty of care
5
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should be higher when a well-known mark is involved in an OEM contract.
And well-known marks in these cases can be protected by the good faith
principle.11
At the end of 2015, the Supreme People’s Court of the People's Republic
of China (SPC) decided in the “PRETUL” OEM case that attaching trade
marks to goods by OEMs does not constitute trade mark use, i.e. to
distinguish the origin of goods and services, and can never therefore
constitute trade mark infringement.12 This decision could be seen as a
settlement of the disputes on this matter among the People’s Courts, which
has lasted for more than ten years.13 However, the OEM issue – and its
ramifications for Chinese trade mark law and well-known trade mark
protection – remains, in our view, open to discussion. As with dilution,
well-known trade mark protection in the OEM scenario is a relatively new
concern for China. Naturally, it takes time for the Chinese market to adapt
and the system to develop and apply the new rules. It might turn out to be in
line with EU law practice eventually. However, more probable in our
opinion is that China will develop its own rules on these legal issues.
Apart from dilution and OEMs, there are number of other issues
connected to the scope of protection that connect with well-known status,
such as nicknames,14 prior use defence, and limitation on recognition of
well-known marks. Since this article focuses on the acquisition of wellknown status, these topics are beyond the scope of the discussion here.
With these introductory thoughts in mind and a basic overview of the
scope considered, and notably our general observation about the unchanged
state of that part of the law, we now move to our main discussion of
acquiring well-known status as dealt with by the competent authorities in
China.

3. The Conditions for Establishing Well-Known Trade Mark
Protection
There have been important changes regarding the processes of
determination directly in the new trade mark legislation, and in its wake.
Identifying and analysing the changes is crucial to an understanding of the
mechanics of the rules and practices of the overall system governing wellknown trade marks in China. We first address the legislation in detail.
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3.1. The New Trade Mark Legislation in China
With effect from 2014, the TMA 2013 is a sound starting point for our
analysis of the conditions to acquire well-known status.15 As the third
revision of the original 1982 legislation it retains important provisions from
previously, notably the Trademark Act 2001 (“TMA 2001”), wherein wellknown status was first anchored in legislation. Apart from changes in the
trade mark act, the TMA 2013 has sparked important, non-legislative
sources and development in governance. Within the new legislation itself,
there are some key sets of provisions we will address.16

3.1.1. Protection of Well-Known Trade Marks
Article 13 TMA 2013 addresses the protection of well-known trade marks.
Article 13.3 provides:

“[W]here the trade mark of a different or dissimilar kind of good is a reproduction,
imitation, or translation of another person’s well-known trade mark registered in China
and it misleads the public so that the interests of the owner of the registered well-known
trade mark are likely to be impaired, no application for its registration may be granted
and its use shall be prohibited.” [emphasis added]

This is similar to the wording found in Art. 16.3 TRIPS, which explains
why it has the same basic content as its predecessor in TMA 2001.17
The innovation in this part comes through Art. 13.1 TMA 2013, which
provides: “A holder of a trademark that is well known by the relevant public
may, if he holds that his rights have been infringed upon, request for wellknown trademark protection in accordance with this Law” [emphasis added].
The addition provided by Art. 13.1 is significant because for the first time
the legislation clarifies that trade marks which can enjoy well-known trade
mark protection are marks that are “well known by the relevant public”.
Previously, only administrative regulations and court interpretations
touched upon defining whether knowledge of the “well-known” trade mark
referred to the Chinese public as such or whether it could be a niche public
relevant for the goods or services in question, and whether territorial
requirements should be considered in a legal definition of the public. While
Art. 13.1 provides the skeleton of an answer, i.e. that the only requirement
to be “well known” is that it must be “well known by the relevant public,”
this limited definition must be seen in the light of additional sources, which
we will come to soon and also in Part 4, and help clarify overall to what
extent the mark must be known in order to qualify, as well as who (more
precisely) consists of the relevant public.
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The new provisions explicitly state that well-known trade mark
protection can only be invoked in the setting of (alleged) trade mark-related
legal proceedings. This might sound perfectly normal to non-Chinese trade
mark lawyers, since it is indicated by the Paris Convention and TRIPS. Yet
looking back at the history of well-known trade mark protection in China,
the well-known status has been subject to misconception, and was for some
time understood as a special category of a “reward,” which will be
expanded in 3.2.

3.1.2. Determination of Well-Known Trade Marks
A newly inserted provision is found in Art. 14.5: “No manufacturers and
business operators may indicate the words ‘well-known trademark’ upon the
goods, the packaging or the containers of the goods, nor may they use the
same for advertising, exhibition or other commercial activities.”18 We
believe that this provision reinforces the intent behind the new Art. 13.1 to
clarify the proper meaning of “well-known status”, and to avoid further
misconception among Chinese enterprises, and ultimately, the relevant
public.19
Article 14 TMA 2013, which is an important provision and builds on
earlier legislative texts, continues the inclusion of statutory provisions for
the determination of well-known status since TMA 2001 to accompany the
general provisions of Art. 13. The rest of Art. 14 helps us understand what
is meant by the actual phrase “well-known status”. Readers may be aware
that the Paris Convention is silent on what constitutes a trade mark that is
“well known”. Article 16.2 TRIPS provides that: “In determining whether a
trade mark is well-known, Members shall take account of the knowledge of
the trade mark in the relevant sector of the public, including knowledge in
the Member concerned which has been obtained as a result of the promotion
of the trade mark.” Evidently, whilst this is an improvement on the lack of
guidance as to the meaning of “well-known trade mark” found in the Paris
Convention, it is not detailed enough for a country such as China as it
continues to develop its law and practice in this area, and its trade mark
system as regards well-known status. The newly amended Art. 14 TMA
2013 seeks to provide more specific rules for adjudicators having to decide
on “well-known status”.
The first half of Art. 14.1 is a newly inserted provision. It states:

“[A] well-known trademark shall be recognized as a fact that needs to be ascertained
in dealing with a trademark-related case upon request by the party concerned.”

8
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This provision confirms the four methods in determining well-known
status: (i) it is a question of fact; (ii) to be addressed upon request by the
party concerned; (iii) done so case-by-case; and, (iv) decided according to
the needs of the given case. This method is promoted by the SPC in its
guidance as to judicial interpretation.20
The second half of Art. 14.1, with the same wording as TMA 2001, deals
with the requirements needed for a finding of well-known status by the
competent authorities. It provides:

“[T]he following factors shall be considered in determining whether or not a trade
mark is a well-known one:
(1) the degree of public recognition in its trading areas;
(2) the duration in which it has been in use;
(3) the duration and extent of its advertising, and the geographical areas the
advertising has covered;
(4) the records of protection it has gained as well-known trade mark; and
(5) other factors serving to make it well known.”

21

Trade mark lawyers familiar with the WIPO Recommendations will spot
the borrowed wording, referring to: “the duration and geographical area of
any registrations, and/or any applications for registration, of the mark, to the
extent that they reflect use or recognition of the mark.”22
Article 14.2–4 comprises newly inserted sub-sections, and clarifies the
“competent authorities” as initially noted in Art. 6bis Paris Convention, and
are important provisions in the historical development of this area of law in
China, specifically the Chinese institutional setup. Article 14.2 states:
Where the party concerned claims rights according to Article 13 of this
Law in a trademark registration review or during the process whereby the
Administration for Industry and Commerce investigates and deals with a
case involving trademark infringement, the Trademark Office concerned
may, based on the need for reviewing or dealing with the case, decide
whether or not to determine the relevant trademark as a well-known one.
Article 14.3 states:

“[W]here the party concerned claims rights according to Article 13 of this Law, during
the handling of a trademark dispute, the Trademark Review and Adjudication Board may,

9
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based on the need for handling the cases, decide whether or not to determine the relevant
trademark as a well-known one.”

Article 14.4 states:

“[W]here the party concerned claims rights according to Article 13 of this Law during
the hearing of a civil or administrative case involving a trademark, the people’s court
designated by the Supreme People’s Court may, based on the need for trying the case,
decide whether or not to determine the relevant trademark as a well-known one.”

3.2. The Role of the Administrative and Judicial Organs
The legislative position is far from the full story as to what the Chinese
legal system says on the matter, and in particular how it applies the rules in
practice. The significance of the legal reforms described and the current
regulation of well-known status acquisition (and scope of protection) can
only be fully understood in the context of the historical and present role of
the State Administration of Industry and Commerce (SAIC), as compared to
People’s Courts.23 This account will prove helpful before our look at
administrative rulings and case law.

3.2.1. SAIC
SAIC is a central state agency with competence to promulgate departmental
rules, which are in effect binding within SAIC and local Administrations of
Industry and Commerce (AICs), but have no legal force as regards the
People’s Courts. This is important because although well-known status and
trade mark protection was not explicitly stated in any Chinese legal
document before 1996, SAIC and its agencies had already been active in
this area. In the 1980s and 1990s, and in order to protect domestic wellknown trade marks, the Trademark Office (TMO) acknowledged “同仁堂”
(tongrentang) and “蝴蝶” (hudie) as well-known trade marks to assist in
overseas litigation against alleged infringers.24
More significantly in 1991, SAIC participated in a selection of “China
Well-Known Trademarks”, and issued certificates accordingly to top
Chinese brands.25 Also, SAIC centralised administrative authorities used to
publish a list of “National Key Trademarks” and distribute the list to local
authorities, asking them to handle disputes concerning the listed trade marks
strictly, seriously and quickly.26 Seen in isolation, these sorts of listings may
10
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not seem significant. However, there are broad factors to consider in this
discussion of governing law and practice.
Under the socialist economic system in China, companies were mostly
state-owned enterprises (“SOEs”). The properties of the SOEs belong to the
Chinese state and the people;27 and significantly, such properties include all
types of intellectual property. Acting in its capacity as a state-level
administrative body of all trade marks matters in China, SAIC is a powerful
agency, and listings of trade marks published by SAIC looked like a
selection of good or approved trade marks, i.e. when viewed by people and
businesses in China. In this way, “well-known” trade marks have a dual
characterisation: not only does such status mean trade marks that had gained
a high degree of public recognition in China (in the TRIPS sense of “wellknown status”). Furthermore, with this status followed an implicit guarantee
from the Chinese state as a kind of indication of good quality of the
underlying goods and services (a “reward” version of well-known trade
mark). In fact, “well-known trade mark” has been referred to by a former
Director General at the SAIC as “golden-lettered signboards”.
These observations also have practical importance, because goods and
services bearing reward well-known trade marks – as approved of by the
Chinese state, i.e. SAIC – attracted larger consumption in comparison with
goods and services attached with ordinary marks. The absolute number of
“well-known” trade marks determined by SAIC within a local
administrative area of China became an index to evaluate the performance
of the local governments.29 Seeing the positive effects brought about by
“well-known” trade marks, local governments needed more “well-known”
trade marks, and began providing monetary rewards to local enterprises who
had their marks determined as having acquired “well-known” status by
SAIC. The combination of “government guarantee from SAIC” and “the
monetary reward from local governments” led to the emergence of the
“reward” well-known marks, which differ from both the TRIPS and Paris
6bis version of well-known marks contained in the TMA 2013.
Apart from the SAIC reward type of well-known trade mark, there has
also previously been a provincial award type of well-known mark on a
widespread basis, the so-called “famous” trade marks.30 Spurred by
protectionism, local governments have eagerly granted local marks this title
of “famous” (zhuming or zhiming). Such “status” has only been applicable
within the local AIC’s sphere of influence or has been granted according to
Regulations of the provincial People’s Congress. Even though such “famous”
status does not confer the same legal protection as “well-known” (chiming),
this does not mean such awards are not highly effective advertising tools for
trade marks.31 This description indicates the semblance of a legal system
with Chinese peculiarities and means we must be careful in any scenario
11
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when we talk about well-known trade marks, i.e. which type of “wellknown trade marks” are we referring to – TRIPS, Paris 6bis or reward?
The strong position of SAIC in determining well-known status can be
explained by the Chinese view on “law”. Developed from the Confucian
tradition and based on the emphasis on the concept of li (rites), historically
laws are less regarded than rites and are intended to be flexible in China.
Chinese laws are generally broadly drafted, leaving the detailed rules to be
provided by the relevant administrations under the State Council of China.32
It is the same regarding Chinese trade mark law. Since SAIC is the
administration body of trade marks, SAIC has had the competence to issue
rules and guidance in regulating well-known trade marks. In 1996, SAIC
issued the Interim Provisions for the Establishment and Administration of
Well-known Marks (“SAIC Order 56”). Therein, well-known trade marks
were defined as registered trade marks that have a “high reputation” in the
market and are well known to the public (as opposed to the relevant
public).33 It also provided that a single well-known status determination
could be in effect for three years.34 In our view, SAIC Order 56 officially
marked the beginning of the era in which SAIC dominated determination of
well-known status for trade marks in China. Hence, the order also states:
“TMO is responsible in determining and administrating well-known trade
marks. Any other organization or person cannot determine well-known trade
mark”35 [emphasis added]. While SAIC Order 56 is a departmental rule and
thus has no binding legal effect, it seems to exclude the competence of the
People’s Court in determining well-known trade mark status.
For better or worse, SAIC has played – and continues to play – an
integral role in the overall legal framework for well-known status. This is
based on its exclusive competence in determining well-known status dating
back over two decades. SAIC Order 56 is (officially) recognised as the first
document in China to protect “well-known trade marks” and was praised for
providing protection in compliance with the Paris Convention and TRIPS.36
However, SAIC has also contributed to a misconception about well-known
trade marks in China, namely as a form of “reward” status and not in the
form or intent of what well-known marks are meant to be in TRIPS or Paris
6bis.37
This interim conclusion must not, however, be reached or viewed
separately from broader and generally held attitudes in China toward law
and also the state. The tradition of Chinese governance, i.e. that the
administrative body has a stronger role in guiding the behaviour of the
general public than traditional legal agencies such as courts, provides an
important contextual reference. Moreover, generally speaking, the Chinese
have the belief and enthusiasm in pursuing honour, which is manifest in the
12
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form of certificates and large numbers.38 In our view, an interplay of
political and cultural forces in China centred around SAIC’s role might have
been behind a boom in applications and successful acquisition of the
misconceived “well-known trade marks” through the 2000s.39

3.2.2. Courts
In 1992, the Sichuan High People’s Court determined that “郎酒”(langjiu)
was to be awarded the status of well-known trade mark for liquor
products.40 However, this ruling from a province in southwest China (which
appears to be the first court decision on a well-known trade mark and the
only court decision of the 1990s regarding well-known trade marks), was
seen as abnormal. The consensus at that point was that SAIC had the
exclusive competence in deciding well-known status.41
In November 2000, the Beijing No.1 Intermediate People’s Court –
addressing the “DuPont” trade mark – stated that whether a trade mark was
well-known or not was a question of fact, which was a matter to determine
on a case-by-case basis.42 The DuPont case indicated that the People’s
Courts had begun to seize competence; the Beijing No.1 Intermediate
People’s Court determined that the “杜邦” (dubang, the transliteration of
“DuPont”) trade mark owned by US DuPont Co., Ltd was a well-known
trade mark under Chinese law. “DuPont” had been registered in 94
jurisdictions at that point, among these the earliest registration was in 1927,
and was registered in China in 1976. After years of promotional activity, the
DuPont Company had maintained the quality of its products and achieved a
large customer base and huge sales revenues. The trade mark was judged to
have a “high reputation” in the Chinese market and was thus well known to
the relevant public in China.
This is the first judicial decision of its kind in the People’s Courts, which
was subsequently upheld by the Beijing High People’s Court. Accordingly,
the People’s Court appeared to assume competence in determining wellknown status for the sake of the mark at dispute. Whilst an isolated occasion,
this case was a precursor. And in fact, SAIC’s (including TMO and the
Trade Mark Review and Adjudication Board (TRAB)) exclusive
competence in determining well-known status was effectively ended by
China’s accession to TRIPS.
It is well understood from TRIPS that members have discretion to
determine the appropriate methods of implementing the various provisions
into their own legal system and practice, including provisions on wellknown status.43 Nonetheless, China sought to provide judicial review to
administrative decisions.44 Thus, along with anchoring well-known trade
13
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mark protection at the legislative level,45 the TMA 2001 clarified that the
People’s Courts, as well as SAIC, were “competent authorities” to
determine and conclude well-known status as provided by the international
law framework.46 So began, officially, the dual-track determination system
still in place today.
In 2006, an SPC Notice required all the relevant People’s Courts to
record the well-known trade marks that they determined with the SPC.47
This Notice also required that before making a determination on wellknown status, intermediate courts must send the case to the corresponding
High People’s Courts for review. At the Annual Conferences for all
People’s Courts on IPR Trials in 2007 and 2008, the SPC emphasised that
the People’s Courts shall apply strict rules in determining well-known trade
marks.48 In another SPC Notice, the number of Intermediate People’s
Courts competent in determining well-known status was cut from over 400
to less than.49
In 2009, the SPC promulgated the Interpretation of the SPC on Several
Issues Concerning the Application of Law to the Trial of Cases of Civil
Disputes over the Protection of Famous Trademarks (“SPC 2009
Interpretation”).50 This Interpretation provides that well-known trade marks
can only be determined in cases claiming multi-class protection on
registered well-known trade marks.51 The various sets of measures reflect
that the SPC adopted strict rules in determining well-known trade marks.
Some People’s Courts thus even tended not to determine well-known trade
marks.52 The SPC’s attitude, and the apparent effects on the rest of the
People’s Courts, could explain why there has been a view among nonChinese proprietors, which still holds true, that it is extremely difficult to
get a (positive) determination on well-known status from the People’s
Courts.53

3.2.3. Specialised IP Courts
To complete an account of the institutional structure, we must draw
attention to a potentially very significant procedural innovation: the arrival
of specialised IP courts in China.
At various points, we have highlighted instances of abuse in the system as
regards determining well-known status. Whilst this reflected SAIC practices,
it also reflected a perception of a lax judicial process in certain regions of
China. Thus, another example of manipulation of the overall system of
award is forum shopping by Chinese enterprises located in the east-coast
area of China (the more developed regions), which travel to the central and
western areas (the less developed regions) in order to initiate trade mark
infringement litigation and subsequently claim for well-known status before
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local courts.54 In our view – one also shared by close observers of Chinese
trade mark law – this was partly in response to a perception amongst
Chinese enterprises that SAIC generally was very reluctant to grant wellknown status, as compared to certain People’s Courts.55 This would help
explain judicial routes in and out of less developed regions being viewed as
an attractive alternative to a dual SAIC route known to be more stringent
and lengthier.
Over time, the civil court system in China has – in many respects –
improved; not least in the area of IP such as in respect of appealed and
higher court IP case law, as well as the presence of IP divisions within
People’s Courts.56 However, most significant is that during 2014 the
National People’s Congress (NPC) of the People’s Republic of China
officially decided to establish three specialised IP courts. Beginning in
Beijing on 6 November 2014, two other specialised courts were also
established in Shanghai and Guangzhou before the end of 2014.
In order to implement the NPC decision, the SPC issued the Stipulations
on the Scope and Jurisdiction of the Specialised Intellectual Property Courts
in Beijing, Shanghai and Guangzhou.57 This effectively means that the new
courts have exclusive jurisdiction in determining well-known status of trade
marks in Beijing, Shanghai and Guangdong Province respectively. In
addition, the Beijing IP Court has the exclusive competence in reviewing
TRAB decisions, including those relating to well-known status.58 The three
specialised courts operate at (mainly) the level of the Intermediate People’s
Court and have since taken on their first wave of IP cases.59 These
specialised IP courts are situated in some of the most developed areas of
China, areas that enjoy a sophisticated legal infrastructure. This inherent
juridical strength is further reinforced by the fact that the selection of judges
to these new courts must follow strict requirements, such that only senior
judges with at least six years of IP trial experience are eligible for
appointment.

3.3. Other Notable Aspects of the TMA 201360
3.3.1. Bad Faith
There is a subtle yet potentially very significant addition to the previous
legislative framework. Article 7 TMA 2013 states: “Any application or
usage of a trade mark shall abide by principles of good faith.”61 We could
perhaps ask whether a principle of good faith, or bad faith, is now part of
the law.62 In a similar vein, Art. 45 TMA 2013 establishes provisions for
claiming invalidity based on prior rights and modifies Art. 41 of the TMA
2001,63 and introduces bad faith into the assessment for well-known
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status.64 As such, where a registration violates Arts. 13.2 and 13.3 TMA
2013, owners of prior rights may, within five years of registration, request
TRAB to issue a ruling to invalidate the registration. Article 45 also states
that where the trade mark is registered in bad faith,65 the owner of a wellknown trade mark shall not be limited by the standard five-year period.66
Still, it remains so that well-known trade mark status and protection cannot
be enforced retroactively prior to the trade mark gaining well-known status.
Thus, only trade marks applied for registration or used after the prior trade
mark acquired well-known status can be invalidated under these provisions.

3.3.2. Time Limits
Delay is an on-going challenge in this area of Chinese trade mark law.
Previously, there was only one provision in the legislation to provide that
SAIC must handle the cases in due time. TMA 2013 has been praised for
providing a fixed time period for TMO and TRAB procedures for the first
time. In this regard, the relevant provisions to the determination of wellknown status are Art. 35 on opposition procedure and Art. 45.2 on
invalidation procedure. Article 35 provides that the TMO will make an
opposition decision within 12 months, with a possible extension of
six months; and likewise that TRAB shall make its review of TMO
opposition decisions within 12 months, with a possible extension of
six months. Article 45.2 provides that TRAB shall issue decisions on
invalidation within 12 months, with again, a possible six-month extension.
These new provisions are expected to accelerate the procedures.67
Well-known trade mark cases require experienced staff and often involve
a longer processing period. Hence, one concern – also given the huge
caseload that has been steadily building up in the Chinese trade mark system
– is whether in reality the TMO and TRAB could finalize well-known trade
mark cases pending before them within such relatively short time limits.
Such cases tend to be more complex and involve greater amounts of
evidence than cases involving ordinary trade marks. In our experience, such
proceedings can involve between 2,000 to 10,000 pages of documentation.68
Also, our experiences show that the TMO and TRAB have not always been
able to provide sufficient experienced personnel and to process cases in due
time, especially given the new TMA 2013 time limits. According to SAIC,
the TMO officially has 285 staff members, and TRAB has 70.69 According
to the Annual Development Report on China’s Trademark Strategy 2014,
there were 43,398 opposition applications in 2014.70 Although we cannot
see from the figures precisely, there is no doubt that many of these
oppositions involved well-known status determination requests.
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4. Law and Practice of Conditions for Well-Known Status
On paper, China’s new trade mark law framework for well-known marks
comprises a series of workable and sensible reforms. Under Art. 13 TMA
2013, it is apparent for present purposes that determination of well-known
trade marks is inter alia necessary in civil disputes involving unauthorised
use of a trade marks for dissimilar goods or services.

4.1. Five Criteria in Determining Well-Known Status as Stated in Law
To be compliant with Art. 16.2 TRIPS, “knowledge of the trademark in the
relevant sector of the public” is the core criterion of Chinese law in
determining well-known status. The second half of Art. 14.1 states the five
criteria to apply in defining “well-known” trade mark status that serve to
determine knowledge of a trade mark:
“(1) the degree of public recognition in its trading areas;
(2) the duration in which it has been in use;
(3) the duration and extent of its advertising, and the geographical areas
the advertising has covered;
(4) the records of protection it has gained as well-known trademark; and
(5) other factors serving to make it well known.”71
It should be clear that in this Part of the article, we are examining wellknown status in the TRIPS sense.
It is unnecessary to fulfil all the criteria, as long as the evidence is
sufficient to prove that the trade mark has obtained sufficient knowledge
among the relevant public. The evidentiary requirements have been
expanded and developed by Art. 9 of SAIC Order 66 and Art. 5 of the SPC
2009 Interpretation. Although the SAIC rules and the SPC interpretations
are not laws, they do in effect serve as “gap fillers” for AICs and lower
People’s Courts;72 as noted SAIC documents have no binding effect on the
People’s Courts, and the same applies vice versa.

4.1.1. Degree of Public Recognition
As noted, the previous SAIC definition of “well-known trade mark”
required a trade mark to be “generally known to the public in China and
enjoying a relatively high reputation”.73 The new definition requires it
simply to be “well known to the relevant public in China”.74 The “high
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reputation” element has been deleted, along with amendment of the
“generally known” requirement. In contrast, the SPC 2009 Interpretation
defines well-known trade mark as a “trade mark widely known among the
relevant public within mainland China”.75 From the wording, it seems that
in determining well-known status, the SPC requires a wider knowledge than
SAIC. Although Art. 13.1 TMA 2013 does not impose a territorial
requirement, both SAIC and the SPC require that the mark should be known
within mainland China. The notion of “relevant public” as regards public
recognition is neither explained by TMA 2013 nor by the SPC 2009
Interpretation. However, Art. 2.2 of SAIC Order 66 defines the public as
including “manufacturers and other business operators, sales staff and others
involved in the distribution channel,” as well as normal consumers of the
relevant goods or services.

4.1.2. Duration of Use
The knowledge of a trade mark is gained through its use, including its
duration of use. SAIC Order 66 provides that evidence concerning trade
mark registration, trade mark use and the geographical area of trade mark
use fall into this category. According to SAIC, at least three years’
registration or five years’ use for any given registered trade mark is
required.76 Although the SPC 2009 Interpretation does not refer explicitly to
the duration of use, a “reasonable period of use” should be proved.77

4.1.3. Advertising
SAIC Order 66 requires at least the most recent three years’ documentation
on advertisement related to the trade mark, including the advertising
methods, geographical extent, media type, and advertising amount. The SPC
2009 Interpretation does not have the three-year requirement, but again a
“reasonable period” of advertising should be proved. The SPC also requests
evidence on investment in advertising.

4.1.4. Record of Protection
SAIC Order 66 accepts domestic and foreign records of previous protection
as a trade mark with well-known status. In such cases, if the trade mark
owner seeks a similar protection scope as the previous determination, and
the counter-party does not oppose, or opposes but without supporting
evidence, the trade mark can be determined as well-known directly.78 The
People’s Courts have a similar provision in the SPC Interpretation 2009.
This is because well-known status of a trade mark might vary in different
cases.79 The previous determination is made based on the facts in that case,
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which could have changed.80 However, for some marks where it seems
likely that they can maintain well-known status over extended periods of
time, it would be a waste of resources to require repeated well-known trade
mark determinations, systematically or on a case-by-case basis. If the
proprietor could provide a previous determination, and the other party
agrees with that, the well-known status of the trade mark can be taken as
fact.

4.1.5. Other Evidence
According to SAIC Order 66, sales revenue, market share, sales area, profit
and tax indicators can be informative parameters.81 For the People’s Court,
evidence on use history, rankings, market research, market value evaluation
and determination of status as well-known trade mark cannot stand alone
and needs to be corroborated by other evidence.82

4.2. Five Criteria in Determining Well-Known Status as Applied in
Practice
As is shown, important rules of interpretation are stated in SAIC Order 66
and these are different from the SPC 2009 Interpretation. It is essential
therefore to compare actual decisions of SAIC and the People’s Courts.
However, here we face major challenges because full SAIC decisions are
not officially published,83 and only limited judicial decisions are publically
available on the SPC’s website.84 Therefore, we can only present select
court rulings to help exemplify judicial practice in determining well-known
status. Although China does not apply the doctrine of stare decisis, it is also
true that higher court decisions are honoured and followed to the extent that
circumstances are similar to those in the earlier higher court case.85
This invites us to extract some recent court rulings from the SPC and
significant Higher and Intermediate People’s Courts decisions, including
from the specialised IP courts, and involving a mix of foreign and domestic
proprietors.86 Japanese Company “尼康” (nikang) and “Nikon” v. “尼康”
(nikang) and “Nicom” (Xi’an Intermediate People’s Court 2009);87 the US
company “伟哥” (weige, transliteration of “Viagra”) v. “伟哥” (weige)
(SPC in 2009);88 the Italian company “FERRARI v.“法拉莉” (falali)
(Beijing No.1 Intermediate People’s Court 2009);89; the Japanese company
“Moresco” v. “松本 (songben) Moresco” (Beijing No.1 Intermediate Court
2010);90 “尼康” (nikang) and “Nikon” v. Japanese Company “尼康”
(nikang) and “Nicom” (Beijing High People’s Court 2010);91 the French
company “Hermès” v. “爱馬仕” (aimashi) (Beijing High People’s Court in
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2012);92 “纳爱斯” (na’aisi) v. 纳爱斯 (na’aisi) (SPC in 2012);93
“Crocacocla” v. the US company “Coca-Cola” (Beijing High People’s
Court 2011);94 “新百伦” (xinbailun) v. the US company “新百伦”
(xinbailun, transliteration of mark “New Balance”) (Guangzhou
Intermediate People’s Court in 2015);95 and “景田百岁山” (jingtian
baisuishan) v. “景田” (jingtian) and “百岁山” (baisuishan) (Beijing IP
Court 2015).96

4.2.1. Territorial Requirement on the Relevant Public
In the case of the Japanese company “Moresco” v. “ 松 本 (songben)
Moresco”, the Japanese mark “Moresco” was determined as not being of
well-known status. One of the reasons given by the presiding Beijing No.1
Intermediate Court was that the evidence submitted could only prove that
the mark was advertised in Hong Kong, which was outside of mainland
China.97 While in “景田百岁山” (jingtian baisuishan) v. “景田” (jingtian)
and “ 百 岁 山 ” (baisuishan), the Chinese Ganten Company managed to
provide evidence proving that its mineral water bearing the two marks was
sold in at least 19 provincial regions in China. These two marks were
concluded as having well-known status by the Beijing IP Court.98
These rulings indicate an overarching need to show that the trade mark
should be well known in China. Notably, whilst this finding is directly in
accordance with the SPC 2009 Interpretation, it is not required in TMA
2013. This might be because the WIPO Recommendations suggest that
well-known trade mark status could be determined, “even if the market is
not well known or, […] known, in any relevant sector of the public of the
Member State.”99 The different provisions between TMA 2013 and the SPC
Interpretations seem to suggest that although the Chinese legislation does
not prescribe a territorial requirement, its executive bodies, including SAIC
and the SPC, apply the territorial requirement in their practices.

4.2.2. Claimant on Well-Known Status
The territorial requirement could be irrelevant, when the proprietors of
exceptional famous international trade marks claim well-known status for
their marks and the counter-parties recognize this fact. In the “Crocacocla”
v. the US company “Coca-Cola” case, the People’s Court decided that
“Coca-Cola” was well known, based on the facts that the counter-party
recognized its well-known status, and it was general knowledge that “CocaCola” was well known.
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However, where the other party refuses to recognise the well-known
status of the senior mark, there needs to be a reassessment in the case.100
This was seen in the case of the Japanese company “尼康” (nikang) and
“Nikon” v. “尼康” (nikang) and “Nicom” (2009). In judicial proceedings,
the Japanese Nikon company submitted a previous TRAB decision
determining that its trade marks “尼康”(nikang) and “Nikon” were wellknown. The counter-party, Nicom Company, opposed this evidence and the
People’s Court agreed, treating TRAB’s decision as insufficient to prove
well-known status of the trade marks in this case.

4.2.3. Use of the Trade Mark
In “纳爱斯” (na’aisi) v. “纳爱斯” (na’aisi), the Chinese Nice company
sought well-known status of its mark “纳爱斯” (na’aisi) for soaps. The SPC
reasoned that well-known status could only be achieved through
consecutive use, i.e. over an uninterrupted period of time. Accordingly, the
relevant public’s knowledge of a certain trade mark gained from its
consecutive use prior to its registration would be preserved and could even
be regarded as strengthened after its registration. Although, at the time of
dispute “纳爱斯” (na’aisi) had been registered for less than two years, it had
nonetheless been put into consecutive use since 1991 (prior to its
registration in 2000). For the SPC, this was sufficient to fulfil the duration
of use requirement.
This ruling suggests that trade marks under constant extended use are
well-placed to be determined and concluded as “well-known trade marks”
by the People’s Courts.

4.2.4. Geographical Extent of Use and Advertisement
Returning to the “纳爱斯” (na’aisi) case, the Nice company was able to
provide evidence proving that the soaps bearing the trade mark had been
sold over almost all of mainland China. In “景田” (jingtian) and “百岁山”
(baisuishan), the Ganten company proved that: (1) the mineral water bearing
the two trade marks had been sold in at least 19 provinces in China, which
covered the majority area of China geographically; and (2) the trade marks
had been advertised in at least 11 different newspapers and six TV channels,
as well as in other public settings.101 In “尼康” (nikang) and “Nicom” v. the
Japanese company “ 尼 康 ” (nikang) and “Nikon” (2010), the Japanese
Nikon company proved that its marks “尼康” (nikang) and “Nikon” for
camera products had been advertised in both general and professional
photography media, which covered the majority area of China and most
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sectors. All these trade marks were determined as having well-known status
(cf. 4.2.2 above for differing judicial decision regarding Nikon and Nicom
(2009)).
The rulings here convey the message that the geographical extent of use
and advertisement should cover the majority area of China. This is
confirmed by Justice Kong Xiangjun in one of his articles.102

4.2.5. Role of Prior Determination on Well-Known Status
In “ 景 田 ” (jingtian) and “ 百 岁 山 ” (baisuishan), the Ganten company
provided several prior determinations on the marks’ well-known status from
the TMO and People’s Courts, as well as a “Famous Trade Mark Certificate”
issued by Guangdong AIC. These documents, being a part of all the
evidence presented, helped convince the Beijing IP Court to conclude the
two marks as well-known trade marks.

4.2.6. Intention of Using a Trade Mark
The trade mark proprietor can only be awarded well-known status
pertaining to those marks intended for use. Thus, although “伟哥” (weige,
transliteration of “Viagra”) became a well-known name for Viagra products,
the Pfizer company could not secure well-known status acquisition and
subsequent well-known trade mark protection because they had no intention
to use “伟哥” (weige) as the trade mark for such products, and therefore had
no ownership of this trade mark.

4.2.7. Role of Rankings
In some cases, rankings can help to prove knowledge of a trade mark. For
instance, in “ 景 田 ” (jingtian) and “ 百 岁 山 ”(baisuishan), the Ganten
company provided certificates issued by the China Beverage Industry
Association proving that Ganten’s product ranked in the Top 3 of the
Chinese mineral water market from 2007–2012. This high ranking
constitutes one of the reasons for the presiding Beijing IP Court finding
well-known status of the two marks.
However, in other cases, as long as evidence is sufficient to prove the
knowledge of a trade mark, rankings could be irrelevant. Hence in “纳爱斯”
(na’aisi), the SPC decided that although market share of “纳爱斯” (na’aisi)
was not among the Top 10 in the relevant Chinese market during 2001–
2004, the trade mark was already widely known among the relevant public.
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Under those circumstances, the ranking became irrelevant in determining
well-known status.

4.2.8. Timing for the Formation of Evidence
The trade mark should be well-known before the latter mark applies for
registration. In both cases of the French Company “Hermès” v. “爱馬仕”
(aimashi) and “ 新 百 伦 ” (xinbailun) v. the US company “ 新 百 伦 ”
(xinbailun, transliteration of mark “New Balance”), the non-Chinese
proprietors failed to receive a well-known status determination. This is
because they could not provide evidence proving that their transliterated
marks were well-known when the marks “爱馬仕” and “新百伦” sought
trade mark registration.

4.2.9. Amount of Evidence
In “Moresco”, although the Japanese Moresco company submitted a large
amount of evidence, it failed to achieve well-known status. The Beijing
No.1 Intermediate People’s Court reasoned that not all the evidence
submitted could be corroborated and that other evidence could not prove
trade mark use in mainland China. Therefore, the degree of knowledge of
the trade mark among the relevant public in China was not proved as being
sufficient.
This ruling indicates that collecting and presenting large amounts of
evidence will not guarantee a positive determination on well-known status.
Evidence should instead be ensured to be objective and conclusive. And all
evidence should aim at proving the knowledge of the trade mark among the
relevant public in the majority area of China.

5. Conclusion
Regardless of one’s opinion of the present law in China or predictions for
the future regarding well-known trade mark status, it is not easy to gauge
the effects of the new rules, and not simply because they have only been in
place for a few years. The unusual institutional setup (and resulting tension)
we have identified between the administrative and judicial arms of the State
continues in this field. According to the current law, the position is that the
TMO and TRAB, and the People’s Courts of China – as appointed by the
SPC – collectively represent the competent authorities to determine the
well-known status of trade marks in China. Whilst moves toward
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judicialisation (and specialisation of courts) are something we encourage,
this is causing duplication and delay in practice, and overall uncertainty for
advisors trying to manage their clients’ risks and opportunities. Yet, this is a
problem experienced in many jurisdictions.
More serious, and more systematic, and more unique to China, is the
widespread problem of a lack of transparency and availability of rulings.
Whilst we acknowledge the vast workload faced by decision-makers and
institutions in IP law, this is partly a problem China has brought upon itself.
In its quest to be “Number One” in trade mark-related output amid
ambitious political strategies for IP emanating at state-level, the fact that
unmanageable time limits and a pressure on personnel have come with the
reforms has had unintended knock-on effects in the regulation of wellknown trade marks, as part of a wider trade mark system struggling under
its own weight. As we saw, the three new specialised IP courts received
more than 15,000 cases in 2015 alone, as part of a system rapidly
approaching receipt of three million annual trade mark applications.103
These are staggering figures. Such considerations of such unprecedented
scale must be part of the analytical account. Thus, we can rehearse the wellknown point from the literature about accelerated legal development in
China and that it continues to occur under intense external scrutiny.104
All things considered, we would generally advocate a “working with
what there is” approach (rather than bemoaning what there isn’t). With that
said, we would actually propose a separating out of well-known proceedings
from other trade mark processes. We could envisage the process of
recognition – from SAIC and the People’s Courts being separated out from
all other trade mark proceedings. Why? There are several tentative reasons
we can put forward: (i) the issues are more complex both in law and in
terms of factual evidence, and take up more time and energy from all actors
involved; (ii) there is a tendency (we have noted) of adjudicators to avoid
assessing well-known status if possible and instead substituting a favourable
finding of likelihood of confusion (this is not – in our view – a sustainable
approach even if it is intended to help unblock the system); (iii) the cases
involved often attract media attention, especially where (seemingly) wellknown foreign marks are involved; and lastly, (iv) this proposal fits in with
the template already established for judicial specialism in IP matters through
the specialised IP courts. Serious consideration of this proposal is for
another day, and as noted, the new trade mark system needs to bed in.
In conclusion, it remains early days, and we remain cautiously optimistic.
As a showpiece of any jurisdiction’s trade mark system, our analysis of
changes to protection of well-known status in China is to some extent as
expected: there are valid concerns but also proof of a country, its
administration and judiciary, maturing and gradually becoming more at ease
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with its own legal system in the international community amid a tricky area
of legal interpretation and practical implementation. What we wish for most
– as we head down a new and as yet untrodden path – is a healthy supply of
Chinese law sources and scholarship translated and ready to read along the
way.

Footnotes:
1. Since the official English Translation of the 2013 Law is not available, this article uses
the version provided by WIPO. http://www.wipo.int/wipolex/en/text.jsp?file_id=341321
(accessed 4 April 2017). However, since the official English Translation of the 2001 Law
is available on the National People’s Congress (“NPC”) of People’s Republic of China’s
website, the unchanged provisions will be extracted from the NPC version. The NPC is
the highest legislative body in the country, and the decisions of its Standing Committee
are functionally equivalent to codified law. However, there is a mistake in the NPC
version
http://www.npc.gov.cn/englishnpc/Law/2007-12/13/content_1384018.htm
(accessed 6 May 2016) as Art. 13.3 should be trade marks registered in China, instead of
trade marks not registered in China. Furthermore, since the NPC version uses the term
“well-known trade mark” rather than “famous trademark”, and since China provides
well-known trade mark protection in compliance with the Paris Convention for the
Protection of Industrial Property (Paris Convention) and the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS), we believe that Arts. 13 and 14 TMA
2013 refer to well-known trade marks as provided in the two international documents.
Therefore, we replace all references of “famous trademark” used by WIPO with “wellknown trademark”.
2. But for limitations of space, we would have liked to include a proper historical
background and context which we regard as essential to understanding the current system
of regulation and providing perspective to the written and decided law – and perhaps
especially so in China. There are numerous matters of context that set the scene for the
subsequent analysis. Fortunately, several extended historical and contextual accounts
exist on Chinese IP and trade mark law and policy that are highly informative for our
discussion. See Feng (2000), Ganea et al. (2005), Shao (2005), pp. 654–682 and Zhang
(2012), pp. 279–287. And also, there are quite a few Chinese scholars working on this
topic. For several very useful accounts of the wider context of Chinese IP law, we
strongly recommended the work of Professor Yu K.P, which we refer to variously below.
3. For a closer look at the topic of trade mark dilution, see Janis and Yu (2008), pp. 603–
609.
4. See Luo and Ghosh (2008).
5. As in the case of very well-known and very distinctive marks. Chong reports of a
significant use of the phrase “淡化” (danhua, “dilution”) following a review of trade
mark decisions in China (see Chong 2005, pp. 642–643); and see Hong (2009), pp. 24, 27.
See also in this regard, the SPC Interpretation 2009, which according to some introduced
the concept of “anti-dilution”, in the sense of damage to the goodwill of a well-known
trade mark has become recognized as a form of harm to the legitimate interests of the
trade mark owner if the well-known trade mark is diluted and the market reputation of the
well-known trade mark is compromised or denigrated. See also Lim (2009).
6. For instance, in the Coca Cola case, (2012) Jing gao xing zhi zhong zi di 943 hao, the
Beijing High People’s Court did not favour the claimant based on dilution. The claimant
applied to use the mark CROCACOLA for bars and restaurants services. The Court
reasoned that “The goods designated for the prior well-known trademark are beverage
goods. This class of goods is categorized as daily consumer products, which have a very
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wide range of relevant public. The existing evidence of the present case does not show
that Coca Cola has used the logos identical or basically identical to the two cited
trademarks in restaurant services, nor does it show the industry custom of cross-class
operation of beverage products and restaurant services. Therefore, when the relevant
public sees the opposed trademark in restaurant services, although they may make an
association with the two cited trademarks based on the high similarity between the two,
they will generally not consider that the opposed trademark is related to Coca Cola. In
summary, although the registration of the opposed trademark does not constitute crossclass confusion with the two cited trademarks, it constitutes dilution of the two cited
trademarks.” The same situation happened later in the TC Pharmaceutical case, (2014)
Jing gao xing zhi zhong zi di 1686 hao, also decided by the Beijing High People’s Court.
The Court decided that “Concrete and non-alcoholic beverages differ significantly in
terms of function, use, production department, and sales channel. Even if the ‘wellknownness’ of the cited trademark in Mainland China is considered, the application for
registration of the opposed trademark does not necessarily lead the relevant public to
consider that the sources of goods of the two are related in some way. Therefore, the
opposed trademark does not mislead the general public and does not damage the interest
of TC Pharmaceutical.” However, in the Intel case, (2011) Er zhong min zhi chu zi di 89
hao, the Beijing Second Intermediate Court seemed to have adopted a dilution-type of
approach. According to the Court, printing supplies and computers are different goods,
but closely related. And the using of mark INTELJET will mislead the consumer and
damage the interest of the well-known trade mark INTEL’s owner. This point is not
substantiated; specifically, it is not explained for which goods the latter sign was used.
See Chu (2015).
7. Also encompassing unfair competition law.
8. There are various practical matters, including the question of how to define, measure
and possibly provide proof of “damage”, i.e. not based on direct consumer harm, and
issues regarding geographical scope of protection in China and remedial action.
9. Thus: “[a]n economic justification [for extended protection] is found in the fact that
reputation enjoyed by a mark is regularly the fruit of intense investment, for which
further incentives are provided by the additional protection granted.” See Kur and Dreier
(2013), p. 212. And at p.158, “From the perspective of competition and consumer policy,
the phenomenon is not without risks. Due to their capacity to symbolise and
communicate extra-objective qualities such as status or lifestyle, the psychological
dimension of trade marks and hence their market power can be enormous. This may
impair market transparency and can lead to high entry barriers, as well as, in their way, to
high consumer prices.” Rather more cynical is Llewelyn who states that: “The arguments
in favour of broader legal protection for luxury brands can be reduced to a simple one: we
spend more money than most on advertising and promoting our products, therefore the
law should protect us more.” See Llewelyn (2015), p. 290.
10. On the one hand, it is apparent that the legal basis of such enhanced trade mark
protection in terms of what the standards are and how they are to be implemented was
initially laid down in international law; on the other hand, the underlying normative basis
of such law (especially in the absence of international consensus) must be closely
examined for China. This discussion about dilution for instance must, at least in our view,
address a clearer and more central focus on the consumer within Chinese trade mark law,
which in turn reflects upon the status of the consumer in Chinese law and society, and
connected cultural factors. Inevitably, this involves tracing back to Art. 6bis Paris
Convention, and Art. 16 TRIPS especially, as to what the international standards provide
in this area, which is important given China’s tracking of the international sources in its
own domestic development of well-known governance.
11. See Liu (2016), pp. 90–91.
12. SeePudong Huanya Locker Co., Ltd v. Focker Security Products International Ltd.
(2014).
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13. See Yi (2009), p. 23.
14. When a non-Chinese trade mark enters into the Chinese market without a Chinese
version mark, it is possible to be given a Chinese nickname. For instance, various wellknown marks are referred to as nicknames, including the “Viagra” of Pfizer Inc. is given
the nickname 伟哥 (weige, great brother), “Quaker” oatmeal as 老人牌 (lao ren pai, old
man brand), and Ralph Lauren as 三脚马 (san jiao ma, three-leg horse). The Chinese
nickname could influence the reputation of the trade mark. Besides, it might also cause
right disputes. For instance, Pfizer Inc. struggled to protect 伟哥 (weige, great brother) as
its well-known trade mark, which will be discussed in Part 4.
15. Appropriately enough for this discussion, Chinese trade mark law and sources tend to
refer to “trademark”. We will do so also when quoting directly, otherwise we refer to
“trade mark”.
16. For an overview of the TMA 2013 as a whole, see for a Chinese perspective, Zhang et
al. (2014), pp. 556–586; and for a US perspective, see Swamidass and Swamidasst (2014),
pp. 56–75. We are unaware of any extensive accounts from European scholars. Several
abbreviated accounts are provided, however, including those from European law firms.
For a slightly longer such version, from one of the authors, see Christiansen (2014).
17. Article 16.3 TRIPS states: “Article 6bis of the Paris Convention (1967) shall apply,
mutatis mutandis, to goods or services which are not similar to those in respect of which
a trademark is registered, provided that use of that trademark in relation to those goods or
services would indicate a connection between those goods or services and the owner of
the registered trademark and provided that the interests of the owner of the registered
trademark are likely to be damaged by such use.” Note that Art. 13.2 TMA 2013 is on the
protection of an unregistered well-known trade mark in the direct shadow of the Paris
Convention. It states: “(W)here the trademark of an identical or similar kind of goods is a
reproduction, imitation, or translation of another person's well-known trademark not
registered in China and is liable to cause public confusion, no application for its
registration may be granted and its use shall be prohibited.” Readers should also note that
Art. 4 TMA 2013 means that “goods” covers goods and services.
18. Article 53 of TMA 2013 provides that “Whoever violates the fifth paragraph of
Article 14 of this Law shall be ordered to make correction by the relevant local AIC, and
be imposed with a fine of RMB 100.000.” In several cases we are aware of, local AICs
have invoked Art. 53 to impose fines on violating companies or to request them to rectify
the situation by removing the text “well-known trade mark”. Cases:
http://zjnews.zjol.com.cn/system/2016/02/23/021032490.shtml,
http://www.ahggxh.com/news/show.php?itemid=270 (accessed 6 May 2016).
19. In discussing the new Art. 14 TMA 2013, one Chinese scholar notes: “China has
adopted a passive well-known trade mark system. Only when a trade mark dispute arises
can a trade mark owner apply to the court and administrative organ to confer well-known
status on his or her trade mark.” See Sun (2016), p. 104.
20. See Part 3.2.2 below.
21. Point (5) is also expressed as “other reasons for the fame of the trade mark …” As we
previously clarified, when there is no change in the text of TMA 2013, we use NPC’s
English translation version. However, since we have identified a mistake in NPC’s
version, we decided to modify the translation by comparing the original Chinese text and
provide a more accurate translation to avoid any further misunderstanding.
22. See Art. 2(1)(b)(4). WIPO Recommendations.
23. There are extended accounts of the history of SAIC elsewhere; see An (2015), and
Luo and Ghosh (2008). So in this next segment, we will highlight some of the main
points and developments we see as most relevant.
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24. See An (2015), pp. 705–772. Readers should note that the italics in the brackets after
the trade marks presented in Chinese characters is Pinyin. Pinyin is the Latin
pronunciation to pronounce the Chinese characters, and thus is often referred to as
simplified Chinese. All the Chinese trade marks in this article will be presented with the
corresponding Pinyin in the following brackets, as well as the original Chinese characters,
such as “迪斯尼”(disini) for the “Disney” trade mark; see especially Part 4.2 below.
Most of the non-Chinese marks are using their transliteration version to be promoted in
the Chinese market, such as “Disney” is pronounced as disini in Chinese.
25. See An (2015), pp. 708–709.
26. See An (2015), p. 712.
27. See Yu (2007) April: 2.
28. See An (2015), pp. 768 and 771 (thus, “That’s why we also call well-known marks
signboards made of gold”) That article also records how in in December 1990, China
Consumer’s Journal (affiliated with SAIC), the Legal Daily and the China Central TV
Station jointly initiated the program of China “Well-Known Trademark Selected by
Consumers”. A list of awards for 134 marks was published in 1991, and the awards were
put in tiers: A Awards, B Awards and C Awards. Top 10 of the A Awards were issued
certificates bearing the text “China Well-Known Trademark” by SAIC together with the
organisers, see An (2015), pp. 708–709. Llewelyn (2015) notes (at p. 301): “Both the
nationally famous and locally famous marks can be advertised and promoted using the
fact that they have this status – in practical terms using it as an official seal of approval.”
(supra note 9).
29. See Tao (2009), pp. 260–270.
30. See Kossof (2013), pp. 225–250. And this local award of famous trade marks still
exists after the TMA 2013 came into effect, such as “Guang zhou shi zhu ming shang
biao ren ding guan li ban fa” [Guangzhou Famous Trade Mark Determination and
Administration Rules 广 州 市 著 名 商 标 认 定 管 理 办 法 ],
http://www.gzaic.gov.cn/fwzc/flfg/zfgz/201602/t20160218_669551.htm (accessed 1 May
2016).
31. See Gao (2011), pp. 43–68.
32. See Yu (2007) April: 4.
33. Article 2 of SAIC Order 56.
34. Article 4.3 of SAIC Order 56.
35. Article 3 of SAIC Order 56 (emphasis added).
36. Except for the protection of unregistered well-known trade marks. Other sources,
including the former Director of SAIC, Mr. An Q. See An (2015), p. 711.
37. Notably, these practices had not changed until TMA 2013, which provided for the
present methods for determining well-known status. In terms of listings, the situation was
more severe in China, compared to similar models historically in effect elsewhere. The
historical situation was observed in Liu et al. (2009), pp. 685–697.
38. The number of trade mark registrations and well-known trade mark determinations
could be a performance index for local governments in China. SAIC, along with the
central government, constantly reported the number of trade mark applications and wellknown trade mark determinations. This is reflected in SAIC’s Annual Development
Reports on China’s Trademark Strategy 2011–2014. http://sbj.saic.gov.cn/tz/ (accessed 6
May 2016).
39. Statistics show that the People’s Courts determined two well-known trade marks each
year in 2001, 2002 and 2003, 20 in 2004, 65 in 2005, and 106 in 2006 (accurate numbers
of well-known trade marks determined by the People’s Courts are not available). Tao
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(2009), p. 262. In contrast, SAIC determined 293 well-known trade marks in 2003, 153 in
2004, 185 in 2005, 180 in 2006 and 197 in 2007, http://sbj.saic.gov.cn/cmsb/ (accessed 6
May 2016).
40. The original decision on this case cannot be found, but many scholars have referred to
it, see especially Justice Xia Junli. Xia (2007), p. 3.
41. In that case, the owner of “郎酒” (langjiu) succeeded in applying to the TMO for a
well-known trade mark certificate subsequent to the ruling of the People’s Court in
Langjiu v. Qujiu,(1992) chuan fa jing yi No. 01.
42. See E.I.Du Pont Denemours and Company v. Beijing CINet Co. Ltd, (2000) yi zhong
chu zi No. 117. See supra note 24 regarding transliteration in this article.
43. See especially Art. 1.1 (thus, “Members shall be free to determine the appropriate
method of implementing the provisions of this Agreement within their own legal system
and practice.”) and notably Art. 41.5 TRIPS. The latter states “It is understood that this
Part does not create any obligation to put in place a judicial system for the enforcement of
intellectual property rights distinct from that for the enforcement of law in general, nor
does it affect the capacity of Members to enforce their law in general. Nothing in this Part
creates any obligation with respect to the distribution of resources as between
enforcement of intellectual property rights and the enforcement of law in general.”
44. Article 41.4 TRIPS includes “Parties to a proceeding shall have an opportunity for
review by a judicial authority of final administrative decisions and, subject to
jurisdictional provisions in a Member's law concerning the importance of a case, of at
least the legal aspects of initial judicial decisions on the merits of a case.”
45. See Art. 13 TMA 2001.
46. It is also worth noting that the WIPO Recommendations regard administrative,
judicial or quasi-judicial authorities as all coming within the scope of “competent
authority” and as noted, this source is regarded as a strong guide in China. See Art. 2(1)(4)
WIPO Recommendations. Also see An (2015), p. 760 et seq.
47. In 2002, the SPC issued an Interpretation in determining well-known trade marks in
cases where earlier trade marks conflict with domain names. And at the very beginning,
the People’s Courts were eager to grant well-known trade mark protection, and this
spilled over into Internet activity (Inter IKEA Systems B.V. v. Beijing CINet Co. Ltd
“Ikea”, (2000) gao zhi zhong zi No. 76). The emergence of abusive behaviour in this
regard (including the fabrication of domain name disputes to access the easily achievable
People’s Courts’ determination in “infringement” cases) prompted a change of SPC
policy. It is in this Interpretation that the four methods in determining a well-known trade
mark were stated for the first time, which was later adopted by TMA 2013.
48. See Kong (2013), pp. 52–53.
49. “Zui gao ren min fa yuan guan yu she ji chi ming shang biao ren ding de min shi jiu
fen an jian guan xia wen ti de tong zhi” [Notice of the Supreme People's Court on the
Jurisdiction over Cases of Civil Disputes involving the Determination of Famous
Trademarks 最高法院关于涉及驰名商标认定的民事纠纷案件管辖问题的通知]. SPC
fa [2009] No. 1. http://www.lawinfochina.com/display.aspx?lib=law&id=7674&CGid=
(accessed 6 May 2016).
50. “Zui gao ren min fa yuan guan yu shen li chi ming shang biao bao hu de min shi jiu
fen an jian ying yong fa lv ruo gan wen ti de jie shi” [Interpretation of the Supreme
People's Court on Several Issues Concerning the Application of Law to the Trial of Cases
of Civil Disputes Over the Protection of Famous Trademarks, 最高人民法院关于审理涉
及驰名商标保护的民事纠纷案件应用法律若干问题的解释] SPC fa shi [2009] No. 3.
http://www.cpahkltd.com/UploadFiles/20100316160403610.pdf (accessed 6 May 2016).
One effect was that the People’s Courts were stopped in determining well-known status
in domain name conflicts, as a means to halt the fabrication route; supra note 48.

29

Sidehoved
51. Besides, it also provided for stopping infringement of unregistered well-known trade
marks, and stopping infringement or prohibiting unfair competition because of conflicts
between enterprise names and well-known trade marks.
52. See Kong (2013), p. 53.
53. Despite the SPC 2009 Interpretation, it remains difficult to actually secure multi-class
protection as a registered well-known trade mark. This is seen in instances where the
People’s Courts tend to determine that the goods and services are similar, so that the
likelihood of confusion rules could be applied, i.e. in place of going through a
determination process for establishing well-known status. See Part 2.1.
54. See Ye et al. (2008), pp. 161–186. In these cases, it is reported that defendants would
not defend the case or not appeal against findings of infringement, especially given that
any damages awarded were usually set very low by such courts (Tao 2009).
55. See Luo and Ghosh (2008).
56. See Long and Wang (2015), pp. 48–59.
57. “Zui gao ren min fa yuan guan yu Beijing, Shanghai, Guangzhou zhi shi chan quan fa
yuan an jian guan xia de gui ding” [Stipulations on the Scope and Jurisdiction of the
Specialised Intellectual Property Courts in Beijing, Shanghai and Guangzhou 最高人民
法院关于北京、上海、广州知识产权法院案件管辖的规定]. SPC fa shi [2014] No. 12.
http://www.chinacourt.org/law/detail/2014/10/id/147980.shtml (accessed 6 May 2016).
58. Previously, Beijing Intermediate Courts, Shanghai First Intermediate Courts,
Guangzhou Intermediate Courts and Shenzhen Intermediate Courts had the competence
to determine well-known trade marks in civil cases.
59. See Part 4.2.
60. As noted above, a comprehensive account of Chinese unfair competition law is
outside of our scope. However, readers may like to note that Art. 58 TMA 2013, a newly
inserted provision, addresses conflicts between trade marks and enterprise names. It
provides that, “Whoever uses a registered trademark or an unregistered well-known
trademark of another party as the trade name in its enterprise name and misleads the
public, which constitutes unfair competition, shall be dealt with in accordance with the
Anti-unfair Competition Law of the People's Republic of China.” This new provision
gives the unregistered well-known trade mark a better protection, and it echoes the
judicial interpretation by the SPC. However, conflicts with domain names are now
excluded from well-known trade mark protection following changes in practice in 2009.
Although the SPC issued an Interpretation in 2002 confirming the People’s Courts’
competence in determining well-known status in domain name and trade mark disputes
(see in cases involving marks such as “Ikea”), the SPC 2009 Interpretation explicitly
stated that in these disputes, the People’s Courts shall no longer determine well-known
status, since the conflicts can be solved within trade mark infringement or unfair
competition laws. This appears clearly to close a loophole, and should be seen in the light
of the good/bad faith theme – as also seen in regard to clashes involving enterprise names.
61. Cf. Art. 6 TMA 1993 and Art. 7 TMA 2001.
62. For example, some Chinese scholars suggest of the new law that, “Great effort has
been made in the third revision with regard to containing bad-faith opposition.” This
illustrates that bad faith features, also more strongly than before, in other aspects of the
TMA 2013. See Zhang et al. (2014), pp. 566, and 565–568 generally (supra note 16).
63. The basic rules on invalidation are not changed, but the new provisions are more
exact in using the word “无效” (wuxiao, “invalidate”), rather than the previously “撤销”
(chexiao, “cancel”) so that the invalidated infringing trade mark is deemed to have had no
legal effect ab intitio.
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64. As we noted early in this article, the State Council of China issued an administrative
measure, Implementation Rules of the Trade Mark Law. Article 25 of this document
provided that: “Using another person’s trade mark that is already well known to the
public for registration by means of duplication, imitation, translation or by other means
against the principle of honesty and good faith…” and constitutes “… the obtainment of
registration by deception or other improper means.” Such use would be subject to
cancellation
proceedings.
http://www.wipo.int/wipolex/en/text.jsp?file_id=198978
(accessed 2 May 2016).
65. In the English translation (via the WIPO website), the law uses the expression “mala
fide” (恶意, eyi), which is considered as synonymous with bad faith. This can also be
seen as regards the “good faith” provisions in Art. 7 TMA 2013, see below. The relevant
segment reads: “Whoever uses a registered trademark or an unregistered well-known
trademark of another party as the trade name in its enterprise name and misleads the
public, which constitutes unfair competition, shall be dealt with in accordance with the
Anti-unfair Competition Law of the People’s Republic of China.
66. This is consistent with Art. 6bis Paris Convention, which differentiates the protection
period for well-known trade marks against bad faith based trade mark registration. Article
6bis reads: “… (2) A period of at least five years from the date of registration shall be
allowed for requesting the cancellation of such a mark. The countries of the Union may
provide for a period within which the prohibition of use must be requested. (3) No time
limit shall be fixed for requesting the cancellation or the prohibition of the use of marks
registered or used in bad faith.” The WIPO Recommendations also note that bad faith
may be considered as one factor among others in assessing competing interests in
applying the rules regarding scope of protection.
67. Reports show that previously, opposition and invalidation cases could last five to
eight years. http://www.unitalen.com.cn/html/unitalen/report/46525-1.htm (accessed 1
May 2016).
68. The number is based on our experiences in practice, and there is anecdotal
verification to be found; for instance, the New Balance company is reported to have
submitted 7,000 pages of documentation to prove the well-known status of its trade mark
to the People’s Courts. http://www.chinanews.com/cj/2015/11-06/7609602.shtml
(accessed 2 May 2016).
69. The TMO officially has 285 staff members, http://sbj.saic.gov.cn/zzjg1/ (accessed 2
May 2016); TRAB officially has 70 staff members, http://www.saic.gov.cn/spw/sjjs/jgsz/
(accessed 2 May 2016).
70. Supra note 69.
71. Since the TMA 2013 does not revise the criteria, the translation of the criteria is from
the official translation of the 2001 Law from the NPC; as an official translation of the
surrounding law is not available, the content has been translated by the author by
referring to the English version of http://vip.chinalawinfo.com/ (accessed 4 May 2016).
72. See Luo and Ghosh (2008), p. 138 (citing Zhang and Zwier 2003, pp. 419, 422; and
Wang 1997, p. 21).
73. See Art. 2 of SAIC Order 56.
74. See Art. 2 of SAIC Order 66.
75. See Art. 1 of SPC 2009 Interpretation.
76. And “at least five years’ use for non-registered trade mark”.
77. See Art. 5(2) of SPC Interpretation 2009.
78. This is further confirmed in the 2010 Report of TRAB on Administrative Cases.
http://www.saic.gov.cn/spw/cwtx/201202/t20120216_123633.html (accessed 6 May
2016).
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79. Article 5(4) and 5.3 of the SPC 2009 Interpretation.
80. For example, some of the brands forming “China Well-Known Trademark” status in
the 1991 process of selection (which we mentioned in 3.2.1 above) are no longer wellknown, and some have even disappeared altogether. If these trade marks could still enjoy
the legal protection as well-known trade marks, it would offend the spirit of the wellknown trade mark protection law.
81. See Art. 9(5) of SAIC Order 66.
82. See Art. 5.3 of SPC 2009 Interpretation.
83. Some summaries of TRAB decisions are available on the TRAB website in Chinese.
http://www.saic.gov.cn/spw/cjws/ (accessed 9 May 2016).
84. Due to unknown reasons, the search engine on the SPC website does not work, which
makes it impossible to find court decisions involving well-known trade marks. The SPC
has published the Annual Work Report of the SPC on Intellectual Property Rights Cases
together with 60 to 70 recommended court decisions since 2009, and each year there are
one to three court decisions dealing with well-known trade mark status. That is to say,
around 20 court rulings in determining well-known status are available.
85. See Luo and Ghosh (2008): p. 208.
86. Marks without prefixed nationality are marks from Chinese proprietors. See alsosupra
note 24 regarding transliteration in this article.
87. See Nikon v. Nicom (2009) xi min si chu zi No. 302.
88. See Pfizer v. Weige (2009) min shen zi No. 313.
89. See Ferrari v. Shanghai Falali Shoe Co., Ltd (2009) yi zhong xing chu zi No. 953.
90. See Moresco v. Shenzhen Moresco (2013) gao xing zhong zi No. 1241.
91. See Nikon v. Nicom (2010), gao xing zhong zi No. 1136.
92. See Hermès v. Aimashi (2012) gao xing zhong zi No. 705.
93. See Na'aisi v. Na'aisi (2012) zhi xing zi No. 92.
94. See Crocacola v. Coca-Cola (2012) gao xing zhong zi No. 943.
95. See Xinbailun v. New Balance (2013) sui zhong fa zhi min zhu zi No. 527.
96. See Jingtian and Baisuishan v. Jingtian Baisuishan (2015) jing zhi xing chu zi No.
1159.
97. Under the Administrative Regions of China, Hong Kong, along with Macao (Macau),
are classified as Special Administrative Regions (SAR).
98. Under the Administrative Regions of China, there are 34 provincial regions, including
Guizhou, Guangdong and Hubei.
99. See Na'aisi v. Na'aisi (2012) zhi xing zi No. 92.
100. See Art. 7 of SPC 2009 Interpretation.
101. Including as bus decoration, the outfit of light boxes alongside streets, and as
sponsor for at least three sports events at national and provincial levels.
102. See Kong (2013).
103. In 2015, TMO received 2876 million trade mark registration application. TMO news:
http://sbj.saic.gov.cn/sbyw/201604/t20160420_168077.html (accessed 4 May 2016).
104. See Liebman (2009), p. 18. Thus, “Over the past thirty years China has engaged in
what is perhaps the most rapid development of any legal system in the history of the
world.”
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